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“The Socialist (Public) Logic” in the Reform of the Company Law

JIANG Da—xing
(Law School, Peking University, Beijing 100871, China)

Abstract: The reform of state—owned enterprises (SOEs) should bethecritical issue in the revision of the Company Law of
the People’ s Republic of China (the Company Law). But the academic community does not seem to attach importance to
improving the SOE system in the reform of the Company Law, as if the destination of the state—owned enterprise reform is to
reduce or eliminate the SOEs, or to further privatize them.And this kind of reform logic is not consistent with the Constitution.We
should pay attention to the constitutional design of the public economic form, especially the status of SOEs, and further
consolidate the constitutional status of SOEs through the reform of the Company Law. First, in terms of the legal adjustment
mode, the optimal mode for theSOEs is to formulate the Public Enterprise Law; and the second—best mode is to set up a special
chapter for public enterprises in the Company Law; and in any case, the National Enterprise Law should be abolished, and the
Law on State—owned Assetsin Enterprises should be amended. Second, the concept of SOEs should be reconstructed; the
complicated types of SOEs in real life should beselectively defined; the scope of adjustment of the SOEs under the Company Law
should be expanded; and the existence field of SOEs should be clarified in a legal wayso that the SOEs can mainly
servepromoting national innovation and meeting the needs of people’s livelihood, and the existing problem of the completely
ineffective "main business control” should be solved. Third, the internal governance of SOEs should be optimized by flattening
the level of corporate governance, optimizing the way in which party organizations participation, recognizing the legal status of
external directors, and empowering companies to set up independent supervisory boards.And fourth, we should improve the
external governance of SOEs by strengthening investor supervision and public participation; and in view of the fact that state—
owned asset supervision has shifted from “asset management” to “capital management”, the State—owned Assets Supervision and
Administration Commission (SASAC) hasbeen more in name than reality, and its name should be changed as soon as possible.In
view of the fact that the state—owned assets held by the SASAC are “public shareholder rights” that are different from common
shareholder rights, we shouldfollow the power structure of the Securities Regulatory Commission and expand the power of
investors in the SASAC by legislative means, and give the SASAC special investigation and sanction power on SOEs; and we
should establish a unified online information disclosure platform, and establish a citizen representative litigation system or a
citizen group representative litigation system to facilitate citizens to conduct litigation supervision on the abuse of power by
directors and executives of SOEs.Only in this way will we see a completely different world of SOEs.

Key words: the constitution; SOEs; SASAC; the company law; the public enterprise law
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