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FRRERE, BEINEHFBTOTAERRETEZLEIN, FRTRAFN A AT ARE LA E
RHREA ATRHLEL . F— FHBNRRR ARG ANER, R Z D VATHHF R A, R AW
PEFRWATHEMR SR F - A EREABAMZRAERAAN EX B RZFRTREWH EEH
NEAARBERG AR (THER)FHY, TRZADLESTAEE (L LER)HXE,

XEIR REWE TRHKE ZFE KHFER SLHY

TR GEEARUBIT”, TG MR, B REMIEEAEHN, BN AL HE7 BEK
i RGRIPE” (Rigidness of System) GBS, ARE SRR A IE LR T “ 4 _E B3 M T3P E”
ZIRM AL E R . R ENED G, B ISP HZH T EIRNY A LBORTI ZBUA PR
RLIEMBRATE AT BEA S 2 TR A Ko RBBIEMA G R — R B R B IR EREEER
PR O RURFICIERIT R (U T ERA O AR ELERL MNP & —Bk, mBEF R B
DEBGEFH RS TR B RER, AR E N PRI EARNIES M, EROPETAREFE
AR, Pt i BWRA IS KL RS sod R v B E T N — R RBWIAR LR E AT £
FTELEE B BT, 38 R S MR PR DT B M Rl ik S 2 Bk A B G 707
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RSB R P IRAPRLFEIT T AT, 11 A 20 B, @& AR O A A BRI B MR RLE S T
(R ZEMRIE ) 56 23 ZHUE WbndE S R IR I T L BAF A - BIBEBCORZBEE) 5 27 &, BEFBAD
TN FEAMERLEEETHT TL2EFE:(—) S S5EPTNEEETEH XTSI S0 B &I
TmmES I () EXTHM T HESE ( Z) @BEEPXMTmHEA FEARAENE W, (1) EE
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B A T AR (—) B ERUG, 7TH el R A R B8 AR IO 1 5 L i ST RO 42
FERIT YRS, S BUA RO 7= A HEBR L BR i 58 S RUR , 5T 457 7 DOBHE 288 108 B
(Z) ERF R T HHE B EF M RER R, EF S iUa, 7 0] R R 5 H SRR fein
TR PN R il B, % SR T SR K B B85, n 2 AR BRRR UK 1T 4 E A 89 SCRE sb o LA B A
BRI SR, S F R B FE E R FHEART R T SRERAERS. (S)EFHETERP/
BRIl A=A 18] 0 T B AR IOR T2 5 %M A TR, AP ER T ok i
GAMERHERERAS R, AR FHRERH TR @R R T B R, R E R 22
)5 28 NG 29 A% WA TR, WA E HE P BAHR RH TR CR X ER TR 5
HREF RN L ERERTESMEE, ETSHETHNEEE A EMTREMIERIEVIE S
EFEFENEREEE 2K TAHERSERFSH S AN, ERERBEIN, 7 O R A FWEAE
R AT A IR R B RRR T R, B, e e B E PO

REREPUEA, o] O AR R BREVER AR RS A SPIEVLCHE , (B Bk 9 EBAK
R EFHEIL”, REEH A 8 — AR T 5 R i & 5 8 2, mH B g
SRS 5E ; 5 =, AT B AT R REAE . T EERXEPEmER T ERHEE,
A—J )G B FREE ARZ R, XD BEER B T HEIS R, BRERPCRF R OB B R R
AR BB AR O, BB T R EMMH M. sl e BUS , 7T 0 A] AR 2 R R R
PR E A S Bo s o B - N k— 3808 T HAE R KU i G i 52 SR B Jy , 7 AR 3R K5 1
BN . SRR B 5 BFIE S RAL, BT 0 AT AR 2 Bl A RE D 783 IR MR BB KOk i 3 B B9
SECHUAL BRI OB SRR UORI B I 2080 25 B I HE A 1 32 5 25 R HTEBR IR OBl T % B 32
FEs A8 S 2 BT YOR 17 5, oM T E US98 ERIF AR T RO A = i S FOR RS MR 5, AT
MR ER TSR ERRE, RA R E YT E SN EOMERN =R @ HBEE AN
R, 2 A REN MR STARCHAL " HEAT AT RERIE B IR RN R B I HE 3 5 Rk, EIER IR E
Wik o B9 “ FLAF” 2238 ( Leverage Theory) o

P %5 TR 2 R X R R OB T A AR TR T S RS A B JR TR 5, i — 3 1 JR T AH 4R
%3 W ( Conglomerate Merger) #| W7 2 IE 4 Y , AL FF LIS L O B R AL FRAB U & E A BB — AT R 22
Wik dEie . © [HRTER O URICIER T &5 XA 8ie, M B R R 7 N8R Eo, I A ZRE X
X SR ERR IR AT RS S ER . “eRRZREE TR —, Z2HE AR OFEAE
B I B ST AR R D B SRR A Wi 2 b O R BT B I B 2 LR
R, R SR, —BOA N E A ol GEE WAL, 5 A B T 8 T T BERY tr 48 5 LR 3 K 22 i 7
1”@

FLAFEE7E H R TR 56 R ) S BT SEBR P S SRR AT AT LIE BB — Ik 51, 2 1998 42 20
AN LR B H BB BOEK 1R 5E 42 2T SR 14 ( Plenary Monopolization Case) 1. 20 /N {3 AT AT 2R iR 4E
RARHE TR TR S R ERAE R G 3 7 BOALAT , JRAB I W25 117 57 b B0 S2 SO0 B, PRI K B 3 i 0 S i

(e NRILFEBFEAE 2009 F£522 5) WEH 200043 A 18 H,

WHFIAIT A BEFHHMET AGRET O A R RBWICIR A 5 R 28 H EJE BidE ) ,2009 £3 H25 H,

See Herbert Hovenkamp, Federal Antitrust Policy: The Law of Competition and its Practice, Third Edition, West Publishing Co. ,
2005, p. 321.

See Herbert Hovenkamp, Antitrust, Second Edition, West Publishing Co. , 1993, pp. 332 -333.
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Y185, A Netscape 54 %% 5| Microsoft ZHt” ,© 4 BT HE X 1k Br Y Jackson BB R Bl 7 2B FALHFEIEHY
VRIATER, “fRAE Microsoft ZEWTBRIE R 45, B I 2% 2 35 FME B B 19, Microsoft 19 JUJR) 2 M BR1E R 58/ 55
BT HPHERTA TN ZERIE, EESUZBKAER KN TR ERIERREN
T, EEREEERES I UE, BIE Microsoft X KGRNS5 2N, XFFIER K
RHEE SIS ME, Microsoft B ZEWF T I YT 25 T ¥ th 3 AN REIRAG R S 22T A1~ @ B[] 5
e HIFREIRAES, X - EARNES, 2EER S Verizon Communication, Inc.
v. Law Offices of Curtis V. Trinko, LLP, 540 U. S. 398, 124 S. Ct. 872, 883 n. 4 (2004) —E ¥k
AR AR THAFEIE, C EIRERE A B R ARRR PR T BT RO FRA TR, B
VFIRBEE —E R E AR T 2B AWM A B FE TR MEKR, ER TR
P E R E R B RS IRE R T2 4.

AL E AT EICFE R E M 20t 40 484, B 20 22 60 FA BN IE S, I F] 20 g
70 EAREEEA FIFE, AT DAV, ORARYT I I E E IR Bk e IS B O B . TEEIR |, BEE
BZMAERTEZEMER P RARE TR, BEZ WEH R B EHRERZ .9 RERR
BGFTR GHATEI BR BN YR 25, CEEEEITHRBEA S, ABREHGEH T EEaRE T
BARERMBEEL S, MAEE X AHZMEHEAFEZRFATL2ES, AXFHFiEMPEY
B EEANF D LA, AT IR X 22 Wi 5 (0 (38 L 7200 52 B g A dE % R e 2 AL, 1R 2 35
LRGN AT&T, Kodak F AP #R B H &%, Hod FOUA BT, R EX X —HIgn S E
BERE, EEMEX L, T CERRY LIS X LT3R R BN PRI IS 3 P 1 ) —
[iiR: -

Z RN REHER

FLAF IS T RN R R HAES g W2y RESE Az d., 19 it
22 90 B, FG /R Bk FIAT A, EE R T T B R B ik, (HEFE RG], £ Henry v. A
B. Dick Co. 224 U. S. 1,53, (1912) —%, 75 White) RILEEHDHFINE R PRSI ERHER
AR S, WEE 8 (Tying) 18 F R A AT L LATREY KW, X —BLIETE Motion Picture Patents
Co. v. Universal Film Co. , 243 U. S. 502, 518 (1917) —E P HFHIEZ., BRI LR ANMEPHEE S
FRIEER ., i<l K E 7 Carbice Corp. v. American Patents Development Corp. , 283 U. S. 27,
(1931) —E R FHEE THHHE T W ER T M, ZRPERREEAE SR P ERIK A (Ice Box) HIf#
HA 7 BT ok, “ BRI IrE A AR T H Wt & B3R5 R, w2 M
HANE & B BT 8 P AL R 7= 5 v 1R BRI , T X 4R = & | B W AU FE B - --- R WA LAy e,
SR - REE BRI TR STE AR KT E N WE A FZH S22 ENIEERY &L 28 . B
I, —F 8 AT e R EE A T RS E BB (Reciprocal Dealing) , RjfR FZWT A A RT S
it RTHE R RTMAREE X RH,

FIATERIS TR ER g2 5 | Bk 34 W, T AW 22 1 B % 1], & United States v. Griffith, 328 U. S.
781 (1946) R4, & BN XB AL, A2 XNFA R E P 85 Mk, TE ]
1) 53 N EEYEE M AL, R EER T 1 32 i B W, TR TR L X B A
ERA SRR TR EGTIZEL, BUFRETIFA, ANER TORREERINE 1| M2 &, Ek

©® United States v. Microsoft Corp. 1998 —2 Trade Cas. 72,261 (D. D. C. 1998), Cited from Eleanor M. Fox, Lawrence A. Sullivan and Ru-
dolph J. R. Peritz, Cases and Materials on U. S. Antitrust in Global Context, West Publishing Co. , Second Edition, 2004, p. 256.

@ HI5®,. 5 256 -257 |,

® See Richard A. Posner, Vertical Restraints and Antitrust Policy, The University of Chicago Law Review, Vol. 72, 2005, pp. 229 -441.

@ See Louis Kaplow, Extension of Monopoly Power Through Leverage, Columbia Law Review, Vol. 85, 1985, pp. 515 -556.
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i, R BB RARBIR I35 % B R R A AERR TS H BREEN MA— g
HZEW HBENATE ATEHZH, BROHRER)E 2 £ P& —MEE, X8 THERER¥
BIE A RVEZIHEVE A B T3F 220 B A XUE TR, QR 7ESS AT 5 P A REAL T 22 Wi 1935 , B
24k RBEE AR B9 7 ORISR ANA NG, WAL AT BRI M AN R R S B W ) B A S O
XA LB RIS R AT . Bowman 7 1957 SEX RS 85 & P VAL BB 21T T 52 B b, S T2
RA R ATAT RATRE R AEAEE A= G2 3 F A AR AR AR R O
REBIRIT, 5 E SRATERE RS BUAREE (L aXRTI 2B REZ S, A Al it
EZBIHA, RS (Warren) BB (1953 - 1969 4F) B B, 2 F IR BAL £ LW 5, OXf R Wik 9 “ 4L
MW" WiERALEY K, AN m X R PRSI VBRI MBS, EHWETEH W, KE
BB OB ERR (1) P P E M T == () FMREEPHEERE; (3) 30, & F
HERits - - BUARHE, BIFH.O KEE RO EX — B85 1 E 61, Brown Shoe Co. v. United
States 370 U. S. 294 (1962) Hp{RH T EZ A FE 555" (Competition of Equality ) ) ¥H&: , 53X F1 Brown v.
Education Board —F H1 I ASCE-E B8 22— B0 KR HE H B S0 R ) FIBIT, b 4R
BRI AR B N 307 TR Dl S RRH . BN E 4R A U P M A T fE S
e RAR /R A BE R A TR, AR TS S 55 4 () BB A 4 ) ) P43 4L 5 #E United States v. Philadel-
phia National Bank 374 U. S. 321 (1963) 1, iiBe S gE—48 B “ — A3, B = A4 T4 38— A4
KGRIty B, B T HEZT SRS E P ER E3E BT 2 YRIERR 5
IRAE W B FXT B R KRB 2k, P RE A TR ) 58 7 &, B X4 5% 7= sl i B2 W SE Y
ZEWHAE . ZARRBRHE R A E A S (in any line of commerce ) Y % 0 4% B 3 — X
SRR RIS B, XA IR BUR 25 (may be) SERT RBP4 s H B 2 M & ZEW” . 7E Brown
Shoe £2Z 1 , W2 7] Brown S E S MU RE A =i (FRAE~BHETH S AEN4%) ATH L.
EHEE, RN A 1230 K EH)E, B 7 Kinnery 26 E S8 /\ KEEW 280, WA F A 7=, ¥ B
350 XFEIE, ZEXERRKMKXERAENEYET. 1€ 1955 4£2Z 51, Kinnery — H M Brown # %7,
1955 W a3, FEBUNFRBIRAE R LB 1k, MK kPR A8 4K, B B R A&k 5
AELFEFRRS BN . (ErRIEIERNY &, Y BRI RS R —
DI, B 24 4% B8 Brown FI Kinnery [Rl0 7R RS TITHTER , 3F H 9K SRk ) h i RAR R T“FlGE" F
B, BEEBRIE , MR A IS IR Y B B 2 3 vk B, A K% £ S AT LATET st R T 1) AR 16 3,
E & B2 IR ES, RER IS TR A AT RERE AT IM RIS A &4 . B RS IEBR AN IX 3
AR E & EENASIFTEFRIFTA Y, BELAFEN .S id, #iLiA Y Brown Shoe AT
FEBHRE B EREHEAEERAX KRR, EARZE, B (R E)HE T &0
FITARE , X BB R R P E RS E Z A -5, B A HE T A RN F R, ok

See Feith N. Hylton, Antitrust Law: Economic Theory and Common Law Evolution, Cambridge University Press, 2003, pp. 196 -197.

See Ward S. Browman, Jr. , Tying Arrangements and the Leverage Problem, Yale Law Journal, Vol. 67, 1957, pp. 19 -36. iX—BBiEE 4
R B T2 #3R , See also Hebert Hovenkamp, The Antitrust Enterprise; Principle and Execution, Harvard University Press, 2003, p.
34. Hereinafter cited as “Hovenkamp Antitrust Enterprise”.

See William H. Page, Legal Realism and the Shaping of Modern Antitrust, Emory Law Journal, Vol. 44, 1995, pp. 1 -70.

See Arthur Austin, Antitrust Reaction to the Merger Wave: The Revolution vs. The Counterrevolution, North Carolina Law Review, Vol. 66,
1988, pp. 931 -962, p. 937.

@ DJEEH,ENEBT A6 280 ( Brandies) MBI BT B B IRBVEEH , (RAR B B it AU & SR BEAIHE S B R o] 2Ry, e
R EMBESURE T ERLERNTTE, B0 B - J - BER GREERM L XHER) , FHE KEHIF, PEBEACFE N R
2003 i,

#5103, 58 937 T,

it &R A PFiR , See Dennis Thompson, The Brown Shoe Case, International and Comparative Law Quarterly, Vol. 12, 1963, pp. 304 -312.
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&5 AL 5P ER W N

RH 1k 4k [e] O 8 1) S W AR & 9000 .0 B RTBE R AR, SR AR ™M BB MBI AR F R e, Bl HEE K
AXFMLE, “HEGRIE (Coercion) JE AT E UL £ E— LN B—3C 5 B R R S MAETER S F B
B RERERNTGNAER A, XMUWETET R E, EW0 R CHEENESR CAE
S FHINE, REMIEK LB R 2R b H 3" B7E X —Bf B/ The Procter & Gamble
Co. %, M Reynolds Metals Co. v. FTC 309 F.2d, 223 (D. C. Cir. 1962) % #3224, B e H 2 4R
WA EEBTHEMANESMEN O X TR EISE A T I W4T R R TR A

Brown Shoe 5 ML H B [ B A 14 S HL U, Forh 25 4% 10 Bork DA 76 HL 4 35 o1 03P,
“ N5 Brown Shoe AR E R R EW LN & F BN XESE, IMHH MR F LT T4
110 ANSRUCEE AR SE R AL ) I 28 067 1 H e 46 , 38 %7 248 Fortner Enterprise I, Utah Pie, Sealy, Schwinn,
Procter & Gamble, Vons Grocery ULt HAMR S =M X Bk - Ak, & E# BRI, Brown Shoe #§
LREE W LDHIAAREPHEE” 2 FHSESNFXEMIEER, HAKRSEEN B8
KRR BRI WER B IAE) A FHARRMEB T EASHH. “Ki€®EEkE--1E
4537 3| R 1B I AR RSB 293R, B iR B S Wi S BURML S E R EBW B SCE T IZ R R
R T E . RE, EFRARRBEABREEN.CHIE LA, RREEELZZE 7 BUS BirNE
W, EEE R T HM RS AFRIMNES, EEHR B ESERZAREE X2 X Him i
KRG ZERS (FIC) RN, B TERBERAPITH N, BB F MR, XA T HRARE
IR AZ T2 R W ER 7387, tE 4N Robert Katzmann 5 M , 2 V4 5] 775 B 8 4L 48 SCH5 9 BEVRIBE R BEK
FRFRE, MATS¥RWME THHRENIN. BITENEEETERIRZ N RERT” H%K
EXE” EWHKIE” (god - playing) , AT #Z WA NRIMIE AR FREH, REIEWH CiEERN
RERTE 2

XAESE T 20 Heg 80 FNL HEEL T ERK (L HEERZMEAIRE) £F T FIC, RHERE James
Miller ARG Z G, KETHEP

“20 42 60 FA AN 20 H2E 70 SRR, B i B BooRs 3 W 2 2 7 T BEL LB A B o £ B M B8 7 i)
CEEFEFPEPRE L, BEFTRAENERFRELHARES SEMSRULRER, EhETS
FRT AL, B BERE, MINESTHIRD T HSE, B AXHR T RS ALK

“M 1974 FEFF8E, RRZEWERE R 1. TE—AN 1977 SER AP, B i BE B 5 i T 35 RS WA N 24 B I
ZEWTHI PRI £ R T3 5 W B 2 4 B T SR 1R - ‘W ERERRER R ZRAIY, T
‘R TN WM R T Burger ¥k 5t S ZE T DL FBAFME "D

M Burger BEBEIF 45, RAERTEEFEB] T . (1) & HEN (Rule of Reason) , i F T IRIE B4 &

See Hovenkamp Antitrust Enterprise, p. 34.

William H. Page, Legal Realism and the Shaping of Modemn Antitrust, Op. Cit. , p. 28.

See Note: Conglomerate Merger Under Section 7 of the Clayton Act, Yale Law Journal, Vol. 72, 1962, pp. 1263 — 1281, p. 1263.

See Dennis Thompson, The Brown Shoe Case, International and Comparative Law Quarterly, Vol. 12, 1963, pp. 204 —-312; See also Note:
Anti - Trust; Court of Appeals Applied Brown Shoe Interpretation of Section 7 of the Clayton Act to Prohibit Vertical Merger, Duke Law Jour-
nal, Vol. 1963, pp. 335 -343. See also R. B. Heflebower, Corporate Mergers: Policy and Economic Analysis, Quarterly Journal of Eco-

8608

nomics, Vol. 77, 1963, pp. 537 —558. See also Bryce J. Jones, The Brown Shoe Case and the New Antimerger Policy : Comment, American
Economic Review, Vol. 54, 1964, pp. 407 -412. XEARE A ——5lH,

See Robert H. Bork, Antitrust Paradox; A Policy at War with Itself, Second Edition, The Free Press, 1993, p. 210.

See E. Thomas Sullivan, The Economic Jurisprudence of Burger Courts Antitrust Policy: The First Thirteen Years, Notre Dame Law Review,
Vol. 58, 1982, ppl -59, p. 9.

See Rudolph J. Peritz, A Counter — History of Antitrust Law, Duke Law Journal, Vol. 1990, 1990, pp. 263 -320.

See Robert A. Katzmann, Regulatory Bureaucracy: The Federal Trade Commission and Antitrust Policy, MIT Press, 1980, p. 40, p. 50.
2N, [ X] BURE (REERECS  BUTIH 70 R ESHR) , iR, P EM R M IRAL 1995 5245, 55 343 - 344 T,
Eleanor Fox, The Modernization of Antitrust: A New Equilibrium, Comell Law Review, Vol. 66, 1981, pp. 1140 - 1192, pp. 1151 -1152.
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ik (Per Se Rule) JEUU; (2) RSN G TR T4 9105 (3) S ABTIT IR, 249, X Bk
EZITBERAI LD SO RALAFICHE) T HOF. Powell ILTIIE M, 4RI 2
“GPUTIE FARME” IR — U, 3 5 R T LR o (BT AT, LAY R I — R 3
AN T R A AR ORI " PR A 2R 08 35 %, AT AT 9 4 IS
GRERL L. B, RBWEIEA T — BB, A IR G AT B2
S SRS 5 o TERC R IERCR A KL S 00 R U R, 8 35 7 DL 5 2 85
BT,

FLFF IR R Director #BEAN Levi HERMRHVILIE, “ 354/ 36 R REREILALRLE SR04 2 4 M R
TR AL - (EF SR T b, SR 1 0 55 22T 1 9 R R AE AR AL
308035 ALTFUR RSERL 2 S 902 A0 LS PR ™ 3 A 3 3 4 O R XYL 2218790 35
B, LRI R 2517 10 £ SR o 00 R R 7 1217 0 45 60 T AT, B8 2
i, B LA TSI i I R 2R AATRETE 20 8 70 FREBIT %
RRGASHIE, OLFRE T BFOE: (1) B LR TR (2) TR, KRR
it Fssential Facilivies) 745 T #H{AHLFFHEIG /6 3 £ R T AL BUZ T, A6 A o A 76 ZHE AR
A (3) FEMRAP A B o KL FFI I O R BCHL G 2 B, 25 2, A Y B 0 B LRI
5, TR SULRHEW @ (4) R4 F 18, BN AT LR O , B 8 AE 35 4TI ™ ( Potential
Competition Theory) BT #6(%, FoHoL /2, AATHE 1 4R 28— H A IEA T THE BB EE T 71 F,
MBI AE 035 4. LB R BERAIE  4 EMLT FOOSE A3 T 8 ) T — 4 0 SR BE R
P PR, A SRS Ao B AN R FE R 0L, AR AL F PG B S FE L B
HK.

= AT AR REAAEFIUERA

HEAE BAF RIS BB B L SRR MM — L an Sk B BT AR HARK
BHEE LGN S, GRS A IR BOL” B . U, Wi 5 B A e 2 AE —
AR TALH M%7 B, EXMa T MURY 2 T 465" IR RE MBESTEN & L
WX MITXEEIS AR TRITARIREHTE, FELET B & R 5 5ATFRe, ol O AR
P AVA BE RS I JE PR R EBRBR AR PO T 3 | B SCBCHA AL, R R OB S BRBR TR 6 RSB B B B
W I A 32 5 2R 4 K LA BRBR YR T 59 E 0 SRS A% 3 2 R THUORL T 357 itk , B4, BT D Al SR
RIBREECAR M T — MERBRA N A N EEMAES K7

Microsoft 275 M R ZEWT , £ 2 Al 0 ol AR HF M IR ES R AT BB 4 404, =5 “ 45 R IERR " BU" BUA IE
B HARAXERE M ER KR RE, AR OHREET 5 — Rk, Kk B Gk

@ See Edward Brunet, Streamling Antitrust Litigation by “Facial Examination” of Restraints: The Burger Court and the Per Se—Rule of Reason
Distinction, Washington Law Review, Vol. 60, 1984, pp. 1 -32.

@ Continental T. V. , Inc. v. GTE Sylvania, Inc. , 433 U.S. 36, 49 (1977)

@  Aaron Director and Edward Levi, Law and the future: Trade regulation, Northwestern University Law Review, Vol. 10, 1956, pp. 281 -317.
Reprinted in Competition Policy International, Vol. 3, 2007, pp. 251 -267, p. 262.

@ HPBREERRHFF LS54T, See Richard S. Markovits, Tie — ins, Reciprocity, and the Leverage Theory, Yale Law Journal, Vol. 76,

1967, pp. 1397 - 1472 See also Richard S. Markovits, Tie — ins, Reciprocity, and the Leverage Theory. Part II: Tie - ins, Leverage, and
American Antitrust Laws, Yale Law Journal, Vol. 80, 1970, pp. 195 -315.

@D See Keith N. Hylton, Antitrust Law: Economic Theory and Common Law Evolution, Cambridge University Press, pp. 202 -212.

©@ BWAEEE - A - BN (RIBRIED 58 AR AVBCT I, B E L K% MR AL 2003 SR, 5 230 - 242 TU, RE RS

PSR S X A A
@ Eg See David J. Gerber, Rethinking the Monopolists Duty to Deal: A Legal and Economic Critique of the Doctrine of “Essential Facilities” ,

Virginia Law Review, Vol. 74, 1988, pp. 1069 -1113.
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MBS E Z A Z 8, DR AN N R B R, X R AE R, EELTR
SE M B W BRI I 3CH, T R R R B R AU 45, B 7E R IF Bt BRI A BLat |, B 27K
N EALE R ZB T A RN R B, ] LR AP IR T E R i) [ ZB Tk Serl . A R B di 2, C
IR FE BFARE TR BERKARURIER B35, RHIMEL AR X FRRE, EEEKR, B 5T
HFIRRRAE T E LA R L, AR s E T LA E —RA RSN

M7= SRt ERE . HEIRZEWT T & A LS — DT A e B 58 i 2 T sk, 7 dh 2Z 1) B
LEAHAME, BTGP EEMAIARREE BMEMBE ATz h. WERRAEF ST
BRERTCRHE 3 o/, M ROBHE 4 T/, A Sk B9 ] 1 AT SR —TL IR BT FFASREAS B9 35 (0 4T 60 1A% 42 /a1 3]
M7 /B B (GBS TRIERAE R AR, BAERE AR, RHFSEERE
ME— S BTEFr=a W EAME , HL Al Canon fTERHLFIR &, FHLAIRHER G S — By ML (5K, i LE ik
E p bR L ZEIETE , 36 ol AR ERITD ) 555, (H B AR, BRRR TR AR IR E AR R X HE MR IE , L 2 7
—EREELRERMEERN,

MATRHEIER FRB . BAR, %A B2 0 i I, b vk SR AT T R BR A X, B 187 58 19 11 35 1 B
BRI O R R BAFAE TXMEE , RAAREXNE I digm# AT REME RN, EXMERT,
R ERFRHER AT PR MER R ZEWTE E I EEF WIS E ROk, B EE HAHE
SN AR AT ) S5 (R I ZB Wik T S LE 35 AT 0, 00 24 BRAT D b v S i LA T .

X B KRB0, B ] O] AR— B IC RN Z 5, AT e #ist? LSS E % BE Marathon
0il Company v. Mobil Corporation, et al. , 669 F.2d 378 —& A fthiLZ A, 0] LB HZER —TIHF B
TS BRI FI PR 2 qnfal 58 AR ERYIERA . 1981 4F 10 A 30 H ,Mobil( £ F) AMA W E R T IIHE
2y, AWK R LA#E R Marathon £ 7123 B AR SR . Mobil 240} 2 36 H 4 — X A il 4 & A 7], Marathon 2y
Al FEREE— 1 IARAE A T 2 R R B8 R A2 ), 1980 4P 7 6 ER M B A Al HER 58 39, B K38
BRI HERZ S 19 A0, B H2E 3. 7% BIRME & . Mobil IXEI 3K Marathon A 19" £ BB B F 15
TEBEHTRY Yates I FH I 49% A 45 . Marathon R ZE RAWIA,7E 11 A 1 H,®RE T REZWiFn, £k
WO B W S TE SR TR AR 7= R E P A s R =T e S, 1A 17 H, e R 2B
WX BB I T VFRIVHE. FIC AT X —85F, XfFRE, 25, FAKT LIRERER Tl feidE R
(UML) B R URHI B, Edwards 35 B MR H % T Mobil I Marathon 22 J5 #1& 5L : 55— , E 2 H
PR A B T AR A X A E R R UH R = feidigh i, 8
FETRAA B A A TR B T SR D X T S R SR B RSN s S 0L BT R ABE R S B LR
MR BCE M E SN AR FRE; 75, 8 HHRMW AT BRI T fevE, fECHEBEL P
Mobil # ) By b X ¥ ¥ A 4% R GEPEML = T Marathon 5 11 T 3 H BRI AT B, iX B0 B A E Mobil
%t Marathon (33 7] B 38 S A8/ FISE PR FE R I N @ $/m) W8 SR UL , IX R I SCBIE B 2 Mobil f
AT R [FRE, BN SRA R O Al R, B AR HE ST H, SR E AN HUE , /] O 0] AR
¥ b, SRR E X FEERUNHBZ EER - ISP RRERITH.

i EMITHESREE BT R TTREYR? HFEAKMEEASRRAR" A R EL" g7
TR, X RTRER . [0 7E T UM BRI ff— A w . ARE—AH AL, BRI (for-
mality) , I A BBALHEARAMFLERN RIS BHEEMAI O RZEYEERBGE
MBERESHNARN S , ARRENRABIIHAES , K78 BABRTI 2 K RwIF A R

& See John E. Kwoka, Jr. and Lawrence J. White, The Antitrust Revolution; The Role of Economics, Second Edition, Harper Collins College
Publisher, 1994, pp. 8 —19. [lad & |, Wik . (LB A FE) , FEARKE 2009 Fh1, 5 16 7.

@ See Brian T. Pentland and Henry H. Rueter, Organizational Routines as Grammars of Action, Administrative Science Quarterly, Vol. 39,
1994, pp. 484 —-510. See also Geoffrey M. Hodgson and Thorbjorn Knudsen, The Firm as an Interactor: Firms as Vehicles for Habits and
Routines, Journal of Evolutionary Economics, Vol. 14, 2004, pp. 281 —-307.
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BERR . FOSRUL, BUFHLRL MR, A I BB AR AT AR, RE X R . B E XA
A S B, PR EAT MR F AR ENBUR . BMEIF G, W L A R—ICIRA R R A T IRAT
BRRF, BT AR B BT SR T B IR 6 B N 32 5 A 94T O, SESE S ZB M AR R
IE SRR AU B PRATHLR R A IE AR T 157 IR AR A “FRES” M8 A UERA “ 17
KR RR—EWE BT XA SR RN, BT REE L R TR R R T
BFF, B SR 2 = (VA HEm A HEARS,

BIREXFX AR FT A EVHE R, (618 R EBE R SCiH A B 200 BUA™ B
TEC AR, LB AR A R BRI, AR TR P AR T R WA P, RIVGE AR, i
B RERBEPSTRITB AR, REWEZFT IR, TIA W R HTBOLE , 558 S SR RIRIE
FERMEE AR FFHHFEELTHER, Hh5 TSt 458 a1~ ] O A RICIRA
A" RERAE RS ET . TP ER 2Rk ESPEEEAT I EPIAYLRR Y A 1T IE
WEREFAHATOR BN IR R A EZH AR HAE TR a0 THE, m R 2SR J7 24t
HIATRE BT RN, AR KBRS R A T A TAHAE R, (Bt AR R & 7T X
I HLRL S . HOR AE RN S BB TRA BRI G B R R F AR, DX B
BRERRL SN H MR T RS H MW SE AR LS T, A HATA &0, HA ol BrGEIR 18 1Y
FEALEMERZEHMNENER , MEARMITEN JFAHEA A S ERMNNER. B, ®
R0 B A U 1 24 R AR T AR TR R A, 7 B b — T s vl UAGE , N ZE T RSB 81728, R BL7E
KE B E A BOAE A MRAT N BB, AT A R WA AR S SR, AR R
B, FA E ST A E SR HE R Y, BB UL, — A FITE I SR BUR W 72 447 09, U 1R A ) OR B
REIEFAT R, I B TRER MBI R BWE L2 )5, AR H A, BER, M mxt MkfT
HEIBESE {5 B E AL HIESIAE -5 2, KT R iE e T M, A B — AR EIL RN A
) ALY /- 38

AP ERF AR R EMN S T REWE AT E R, L SR PITHA NER, 54
REEMXHRENES TR, REEEEIT AU R IATEE BT R, 338 B E M
REANE B8, B 2 R AR AT O B9 P BTt T LUV B T S 2B AT o TR 8, T 7 45 BB AR IR ZE T L 1
RV A | R AE b S S 32 ) TR L AR R AT, X AT RE R A R A B 2R A X,
G EAETEMIE EATAMEBMBILAS  H=0 0 TRET R EYUTER RS & kR NEs b g
B AN, 20 AA] VAT AR SR AP EAT T DA X A i B & BEROHET . 53 Sh— 1 S AR RE LRI R AMTF
BAR. MRBAEN—MERPITRA, 2B EAMFEAG RN GEF -1 MFL L IERFEE.
FOAE RE AT, 78 B AT BIE P AR — MTBWLC 3T, RAECR B % 53 ZME, 4t
Xt R ZE W W AT BORE BT LA T SO TR AT BOFA . (HEA, B RIHE R M —%&
YLK, BB AR R M 5 BIBE , F AT BOFAtF AW KB BENLERE ., XMRRERERT]
ERRE B 2T AN T RAR S RERIFAED LRG0, XA — A
(B X B ORE XA AL TR e 2 R E N A 09, O R AT EOLE B A6 th RO B2, T3 R REA8 B A
HEAARE B . REBFAEETFEBRMTSERT , KRB K, F 2 ITHA
w7, XA A A E R R R LR B E T 589 77 SORSERE, T A RE EELT RN .

LR LR, B e Bk AU BB AT 07 P Br R B R AR IE R 2 - X A R — 1 ik
Ay, M5 2 BAT B B BUA AT T K

@® Karl N. Llewellyn, On What Is Wrong With So ~ Called Legal Education, Columbia Law Review, Vol. 35, 1935, pp. 651 -678, p. 662.
@) See Frank H. Easterbrook, Ways of Cnticizing the Court, Harvard Law Review, Vol. 95, 1982, pp. 802 -832.
® BREEFRFE IMI:OGLKRE") R £EFF g I8 (EFEFEIR) 2001 5 76, P EEW LA 2002 441,
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MR Z IR S B R R AE R Ie R Z BT R B E L

XA HEBE XM AERE, AT R2RPEIX AR FSEHAEEZEK B A" HE A5
8, REHFAHER XS EE M. FONRZIMR, 7T 1A 5K TR B H R R, 2 0 S ZE Wi f A
P AT o A Lb R R T8 T 2 A 8 LAAT Bl P T i A () R A 1 IR (B S b, A RS SRk MR
FR AR T, A AR BRI T BT FTREE ML . ME NV ERE R, B 5 M B F LR &
REFAFHENPITICZ P EBEIFMEIE) R AMPIT PR ERE, ES X6 TERER
RIS

Brown Shoe ¥ —HFIAEHIR, FAULE RO B E B KBNS R HEFHA LK s, Bk
R WA R AR S SR AL R PR A TR HME E# Il b, MRER
AEZET, BOR RS PATYLC SR S R S & ST R IER . XF R — MIAFEIE, R FERR,
BE F R, KA R MR ERERZRIMAREE, CETIR T EENGEEN, DUTHTIK
B B =W R4, & General Electric Co. ( GE) il Honeywell International Inc. ( Honeywell ) 5 3 2.
ZEWTH AR, 2000 4F 10 A 22 H,GE H Honeywell 23 #1763, ¥ R &HIL$) 450 {2370, KH K
XU TS BB, 5| R EEMBKEMF ERERF, 2001 4£2 A5 H,BKEFRE-NERAE,
2001 43 B 1 H,@sh T A4 ~AME_HrBiEA, 7EILHE,GE #l Honeywell 7£ 2001 4£5 H 2 H
HREFREEB, FEHE F KA. 2001 4£5 A 8 H,Bk# [\ GE F1 Honeywell £ T
155 TRYC BARRRAR) , BEoR GE 15 RIZ % U R, 2001 485 H 29 H ,BR¥E#4T T IEAFITIE,
2001 26 A3 A ,BRETMEILHMW, X RRKBFAR I RAE 12 FLORE-EMRERQRTERER
EMMEZ G2 SRR BIR T Z T, X E% B AEKE K Brown Shoe 5 DBR MR A &
Wi 7 A RIEIR B R E ST RS E e i, KB B— EME &, B AR ™ R iTaMR
WHE(BHEEMEFHRREH WA D), ATHEF R MESRE . & IF LA M H A /Y
HAMTHMEES - FAEEA RSB A TR E N TSR BTG EH 8, FEDMEE T Fa]
A A RITEE P, E 5 E IR B AR 2B U RHT RN R&D SRR IMEER R AR E, ERA N
REEAMEILE E A @ BIALRRIN 2 X kAT T HEVF, © an R RK 3R B S 4, 30K b A6 7 BE g B9 T 50
S S S AR, A=A S, B TR £, PR, IR STER T ARE LK —
BEFE S TH B SRR — A PHERSALRSETE 2001 4E1H) Tetra Lavalhe Sidel 53158 4% 5| FLAT #EiE , Tetra
Laval AR| R B FERENTHERE,5H Sidel ZHEVHCRNTIZBLEE. REERIEMN
AFER T, AN ATE SR & B2 5 i ZOR AR 58— AT 5 T i B L 7 SR
MR RIEE, EARFRIFERR, R E T HATHRHIDE , BR R A E AT Z Wi a8 ST
BRHEE, BRX—EIFEALT 2

BB, FLAF RIS AR REBOA A TERVE B LR R N, BUE XM B A TAE AN R TR R 18 S
AR, RBET, XMRAAFESZLEOEESHER, RAFRMNERER G5, X
HHEETRN AR MR, XM EINGMETXMRL DHE-E, Fox HIFLIEL, KA
PR E RN ER R ERAR: BE, R BFHREF"HE XA, MEKEFRESFETE

See Eric S. Hochstadt, The Brown Shoe of European Union Competition Law, Cardozo Law Review, Vol. 24, 2002, pp. 287 —395.

Hi5169, 58 362 BT,
See Per Jebsen and Robert Stevens, Assumptions, Goals and Dominant Undertaking: The Regulation of Competition under Article 86 of the Eu-

ropean Union, Antitrust Law Journal, Vol. 64, 1996, pp. 443 -516, p. 451. EAARZ L H I Z G HWE— DX EMBCEN LRI ZE
Wik SCRRER S I R BIE R, A — 51k,

42 See James Langenfeld, Non — Horizontal Merger Guideline in the United States and the European Commission: Time for the United States to
Catch Up?, George Mason Law Review, Vol. 16, 2009, pp. 851 -884.
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FHH, XA E RN LU F D&Y 2 i, KR & 14 5 (convey) RIS T IL ., T %
Y 3E F 5 F BIRE A BRI 77> B 5 S g L K, IR VRIA BUBHP 26 IE AT AR, 53X
FRISCAT R AT B A K, IR AN RIEBAFFTE SR 41l 2 ST E R B 2N i 5 b, e EERAT, %
RRFYRR AEAT— 7 AL X ST RS G I 28 0 K BUR TRAT S MR SRR, B
K H R AR R (Precautionary Principle) , B 5 RYE ™ 5 F M F 3 F R EHAFT H =, MEE
RKOHRAGRETARHF M. BJ5, ] BT ARBMBE A, THR X RA ZW L E A 5 HE b i
I TT N MBEAR . XEBEHMIEZR BRT 1, &4 5 B I E R St &R
iy, MR ENRY, AR BE A HMALE AT R AL, TR B BABUE ESF AR . & Fox R
BR, XL B R R RBT WAMER P BEARR S

EEEEMERMIEZ G, KA TAEA G AKX EH T L& RCE, RAKENZB AT,
3 ERREER SR B, #EMEL GE 1 Honeywell 531506, e T 45 th R R 5975 18, anfay 1)
Wi S5 F A SERR MR o X R AR ORI IR B AT RS B R SRR (AR SR B AR W AR,
g RASHET R IR A — BRI B HE AT D B0 R R S A AT 9 2 B AR
IR KR ok i B 2R A b Y, B RAE — A ZEWFIE T SiTE AT P A AR M ReEE i T s
WAT ARG . AR, XA EEBRLREVEF A S EMA S HL A BN ISR EM LY. XERER
FEAR SR T 3 R AR T2 Y BUX PR 7= i 2 U E R Y7 9, SCEETEASI 2 T AL B9 R 1) R BUE
X, ARSI P AR IR (1) 7= IS8, el BRI ) T % P B0A 2% & hE ey SR i 7 X5
(2) FALIRED, MBS #9755 (3) 1RGSR, LU i B N AR S5 AT 22 07 35 (4) TR 48, 1B
TR ZIE, XN E—PREUEMEE, BE LUV A —IA XIS AT ZE MR, H—1
BIHR T M5B HRE S AMNEFIFRIFAT NI, of BETE 7™ b Y5 B N A2 BEOT % 34, th SR &7
K LT K 538 11 (the leveraging of market power) RSN SIHL”  SHIMAR T /34 ARG
B A AR I 55 BE JTALAT , AR i T S AT

IEARBK B LA FRR P BT BR B AT IS S H L e A T TR R B9 W 55 BE S “ 15 =7 8 AL
B A SR A HEL L, BB B AT R B W A R ME AR B B B R e, [
B ETET AL  EE— N E R E— WP TR E A A ol 3t R6E A 31385 & " g7 3
L BRE — N S AR Y KRB A BUE TS, A 20T R T R IRX
FE Al B TR, B IR E S F BB s A RDIF I Z B S I B I i il 2, U7
SRR AM N E B SHEE T MR &0, AF Bt ASEE. —Jm, &)
TERFVER AFIA X ABAREN, — T EXARFEEY K, ILFER B NIHKTENS. 2R,
XMENT , B2 R A NEALH b B E S REBE L OB B4 302 B REKHEALE AW, i
AEEEEHMERRETUEE , XEREAFEERMIMLA, SRR AL, EF EA
BEATRIMMBRER AR, BAMFARERAFARMER THRARKGKHIEKE, THERARD
Mo m) R FEHA T R IR KSR KH S E LR E, T LB RREMA TS TRk
BeG , U, — AR T BT P A il X AR SR B 2R — 24 B ST Rl B A A R X
PR Z B R —BORBE R A R B & B S, BIA FIE PR BB R, RZBWEF ¥ ER Ak
AR R A 2B [ — 1 H R IR Y e ll BU0 R 22 7= AR ALATARRE , W] RERE BT A MM 55 L9, AT RE R

@ See Eleanor M. Fox, U. S. and Europe Merger Policy—Fauli Lines and Bridge Mergers That Create Incentives for Exclusionary Practices,
George Mason Law Review, Vol. 10, 2002, pp. 471 —488, pp. 474 -475..

@ See Dimitri Giotakos, GE/Honeywell: A Theoretic Bundle Assessing Conglomerate Mergers Across the Atlantic, University of Pennsylvania

Journal of Intemational Economic Law, Vol. 23, 2002, pp. 469 -511, pp. 481 —482.

5149, 55 475 .

See George J. Stigler, Monopoly and Oligopoly by Merger, American Economic Review, Vol. 40, 1950, pp. 23 -34, p. 23.
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155 FLAT 5 o [ S 2B Wik B 5 oL

FEgh BRI (IR ) TRERAT N BB (FEIR) o AREES LY AT 5 KLAF, B T B8 R = dR BT
EHEIE, XA RATFF RIS 9 R R £E

ATAT BRSSO AL O TR, X Ja R R T R ZBIk k= ll (Bl A FE R K AR
FIZEIS, QAT EHIMTIE B AN IE R RSHIRISY . A — AR, B — 1 AR BAR B R,
HABKREBARML BN S EHER R, WH A EREAFHTANMBEE SRARBRE. X8G9
REH— AU IE SRR FIAREHZE BEMES, ERETARXRARRE LY, R
{eAV B ST AR AEE , A AT A B A BOR R — € &l 2 A SRR B AR MBT AR ZEA
EIEMENE b R— T3S MR A2 RS A AR MR AT LA 20 1R

NHE—ERUBR T BEABER, RAHARRREFCERELEHRAA, ELERL L,
BEZ W EEFZHARINE, REIRWHBARI . IR, BRI S #9 2 7] dL 6] gE R B
BRI P AR XX AR AR A AL, SRR AT O R] AR 3K T L IR A AUt & 3k
6%, ZOXHRFINTE A Rl ERA KRR, SE—, A RGP BAEE AR AV REE L
7, B A FEFRTRARKFEEMN , 2324 BB A RE T E , 62 57 20 R A FER R 5, %22 7] 8]
K R AEE TR BE A FRAR S , DR X 20 B E RIS, B R i R X 2E R P9 A A R AT iR AR A R
Z I MBI ERMEEH ERGRA R, VAT RRAR ERA R, P AR EEEA R
A AR BT AN ST N RAREHR? B, XRAATRMBINEN, EARRKTIES O E K
WU R I, H 2 Al A — 2 R R A, A 255 1R 2 S5 BIALFT (ex post) (iR 21T
A BRI ) A £55 LRI (ex ante) ATAF—ATFFIOK (RRYE A BRI 55 L RIFTAT) W7

AP RS T | R BRI , tL i B 55 38 2 2 A BT RO, 72 2009 4E 9 R 29 H M i 2009 28 77 SR
g, 3t R EERA RN EERRAFARNEEERE P RERHRCRET MR FMEN TR BT
HEEAHTHERN S , X —MEEFWER L RIESHW, B 5 BER T HHME EHEMEA
BE S N FEAEE MUEBOR , BoR MR A R P E S N Mt lk 55, BT R B 2R ZOR Bkl 55
BE=T77 .0 MBR, FEEENSIE B AT 1A AR A s, (B2 & i AR AR LA AR B9 B 13 R H i
3, WA A2 7] £ 8 B3 SR FIMT, 3 AR ZR M BR  1X — b 55 R S v, TR BOR H A F iR
%o ZMAR—MEEBICHBRADE, wiF, ESA NP EXM AR ER L, XEFE YT EBNT
E 3

BRAERRSZIEMBOE BAG A E RBFEME W, FIet, S/ % 2R TE8173 4 1
.9 RZEWDEEFMLECAERY, MRSV ER AR GEFESFWRITHR S, FEHERST
PRI D BT AT A BT, U MR - R E MBS EEAG B RS F
B, ERIABA WLy, R RIS [ S 2B MR AT, OB R A6 15 R ST X 15
ZEWTYE , T BT SHFLFFERIE B R FH B o

B2 RIRISAE 0 R 2B Wk A EARENE i _EER I 20 B A X B WA T O B R R Ay, BN B xR

@ BRI (EEAFRE) , PEARKSE M AR 2000 i3 5 &,

@ See Corwin D. Edwards, Control of the Single Firm: Its Place in Antitrust Policy, Law and Contemporary Problems, Vol. 30, 1965, pp.
465 - 487 ; See also Jesse W. Markham, The New Antitrust Policy and the Individual Business Firm, Law and Contemporary Problems,
Vol. 30, 1965, pp. 607 —620.

@ See Mark J. Roe, Some Differences in Corporate Structure in Germany, Japan, and the United States, Yale Law Journal, Vol. 102, 1993,

pp- 1927 —2003. See also Mark J. Roe, Political Preconditions to Separation Ownership from Corporate Control, Stanford Law Review, Vol.

53, 2000, pp. 539 -606.

(PHEARKFERF AL 2009 FH 77 5) , HHH 2009 F9 A29 H,

e Goldberg #5 1 & TR 575 20 42 70 £ MRM R R BN T S ZEW B 5 & , W 8 B A S e X 7 9 B b 76 AR [ % 07 i AL B AR I

474, See Victor Goldberg, Framing Contract Law: An Economic Perspective, Harvard University Press, 2006, p. 72.

& See Mark J. Roe, Delaware Politics, Harvard Law Review, Vol. 118, 2005, pp. 2493 2543, p. 2520.
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ZEWRTEE A O Xt T AL 6 AR B0 06T A Y B, 5 SN BB T R A S B BRI AT, SRR R 2B
Wik REFE—TGEIE, MR EE—AF RIS, AU, RIS AU 2R T AR S, M, 7
BRI A T HIFZ B E IR B R, i HEEAD R G # 0 T Xl 2T & B e
B3, 72 20 H4d 60 FHMC REATT ¥ EHE IR T .® EAX - AMERE, HFAEME S

RRZIE, RiC —RANEEE , SR PITEE, AR R, XA R XRRERIRE , S R_RATREAN
B (ELRITHREEIE , X T LT AR SR S BR A R R IR I = , BB B AE TR R ML 9 BRML i) (A RALS & R
TS £ A SR TUR RATBUE BRI A AR ZE A AR IR

Abstract ; The case of Huiyuan Group, a juice manufacturer, being merger into the Coca — cola corpora-
tion was rejected by Anti — monopoly bureau (AMB), a branch of Ministry of Commerce of PRC, which was
deemed as a milestone case in Chinese antitrust scholar’ s community. The official explanation of AMB was Co-
ca - cola may possible “convey” its monopoly power in the carbonic acid soft beverage market to Huiyuan’ s
juice market, which exactly was based on the notorious leverage theory. After exploring the rise and fall the le-
verage theory in the application of antitrust law especially in the U. S. history, this paper take a posilive legal
analysis about the AMB’ s reasoning and proving process, make a comparison with EU’ s adoption and argu-
ments of leverage theory, criticize that AMB didn’ t make its decision exactly following the logic of legal rea-
soning as an independent regulatory agency. Without a full understanding of enterprise strategic behaviors, the
judgment represented Chinese antitrust law’ s flaw prone to enforce in an administrative way, constrained by
political consideration. The current legal regime of antitrust in China is solely based on the market analysis
(the objective approach) while miss the corporation analysis ( the subjective approach) , and its enforcement
demonstrates itself as an administrative law’ s style rather than an independent, professional, quasi — judicial

regulatory way.

(RERE: EFE)

& R. B. Heflebower, Corporate Mergers; Policy and Economic Analysis, Quarterly Journal of Economics, Vol. 77, 1963, pp. 537 - 558.
6 See Knstoffel Grechenig & Martin Gelte, The Transatlantic Divergence in Legal Thought; American Law and Economics vs. German Doctrinal-
ism, Hastings International and Comparative Law Review, Vol. 31, 2008, pp. 295 -360.
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