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ARRE L - AATHARHGLLARARG BRI XEH KA F
BPERLOEZRRE LAESFEPLENRALFAMZ—, Intel £ 1999—
2009 F M0, MBEHASARTHNN(AHEHETALXS ), R A W& 44
BAX, ABRE AMD ¥ EF,H 0 5RHTEA SE RAALEHRAHR
o AXRTFRBEERA ANARFLERFREGES L X -FHEHE
RER, MBARAXBRG (B TR FTE BRI, W EARBER —S4F £

v« RERL EFREREENNE. AXEEHESIRHBIA TR ALEESES 2N
THREERA(CFERENER D) RELHRLLAY (BERS) FR(PERAEYES
W) RN BE F R, RS TREIHBESA W BRRE" DB HHT
BR,GEEE. SEELAHRANEL, XKAAR,

ARXXTEH RO I T AITH N384 5, BUS U MRt ] 2012 48 12 £ 30 B (all inter-
net resource is accessed and valid, last visit at Dee. 30, 2012) , %R ——3:0; B5h  EX TR KB
T30, HGERTRAFIF ARSI HAES,
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EAXRRASMERTAARALRORA, A PRk L2 8 kARG IR,
AR ECH FEBRATAR SR G ERMS AL ER BT HT,
KRR 20k BAH e RRESESE ik

EA—TRERANRBER, RENEINRTERNERRNEE )
Tro JLFEBHAS, WREFHEEREEMBTHNE, ETLERAK, T
PAREE, RUHED . RS, REGAUIRLKE LR, R+ 245% w5
R RIAREE , XA AW R R S R — N R B SR B RN
BREROAR T, ARLREZHRZH FERAUNEENEXRE E0R
BERC) RABHER-MERNARANME L FEZANEHLE, B
W, ER—-TARZRT , ZAFRKN A RS BMEL WSR2, RN A
MAREMELEAFAMERZT A - EXRAMRMERS) mREX
EXMARIR, BAMEALWANER, ERER, AXARSERNRAHE
B ERE— B EARE, RASMAFET L)

EXHBRT , AELBIH MR ZE B, %87 LR LB BT 6 F .
RERAN, RENENERRE—K. SERRENREENFEEIR D, B
ERZEHESFREIAMAKREANBEIACHEREKRZ PN, B

BARKTN BESAARPREIE, N AREAARAIBH#TL
g AERACTLHARAGTL REGEARAE K HARRRA L) AXHK
FEHRWH Intel BRITANFIRORZBHERGUES N B ELEREHRAZD
BeXF NBEFG KE GE XEFEEYHN R -SOEMEFLHETTH

(1) BRAKRE - REE(DESBNERY, HHF, B % 9D H1H 2000 F48, 5 101—105
.

(2) See David Nelken, “Using the Concept of Legal Culture” , 29 Australian Journal of Legal
Philosophy 1 (2004).

(3) HESERMHREMEWERREETEEGAANE, WR—-RESTRRAR
BHEOHUFREBEE, KZWHLE KM T, See Toshiaki Takigawa, “A Comparative Analysis of
U.S., EU, and Japanese Microsoft Cases; How to Regulate Exclusionary Conduct by a Dominant Firm in
a Network Industry” , 50 Ansitrust Bulletin 237 (2005). ‘

{4) HIGESERBEXNFTENADRANSFBRORR, AZEEERBEHFERLE
KRB ,TTEIIEA# R, See Ronald J. Gilson, “Globalizing Corporate Governance; Convergence
of Form or Function” , 49 American Journal of Comparative Law 329 (2001).

(5) See Eleanor M. Fox, “U. S. and Europe Merger Policy-Fault Lines and Bridge Mergers That
Create Incentives for Exclusionary Practices” , 10 George Mason Law Review 471 (2002). See also Ali-
son Jones, “Analysis of Agreements under the U. S. and EC Antitrust Law-Convergence or Divergence” ,
51 Antitrust Bulletin 691 (2006). See also Alan Devlin and Michael Jacobs, “ Antitrust Divergence and
the Limits of Economics” , 104 Northwestern University Law Review 253 (2010). See also Francois Leve-
que and Howard Shelanski (eds. ) , Antitrust and Regulation in the EU and US ; Legal and Economic Per-
spectives, Edward Elgar Publishing Limited, 2009.
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AERA MUK RRBERLN, HRERTERFR, M MLRTA &
HWHEARAATER FHTRINETRZHEANTEHNET S Hig 2
RAUGERHL, ESH0TRAFRERHEHREXH,

—. A=

fE CPU £ =R 4% ,2000 48 10 A 18 H,AMD [ Bk & (EU) # %,
% Intel ) 7 378 &b 28 88 117 57 09 22 W7 3th ff HE 57 5% S 0 F, 3F F 2003 4F 11 A #b
RRZTIHEEMEEL, 2004 45 A KARFZRESARITHEE, FBIR
RE/MHE, AXE EE BEAM FAHF HEK ntel 7 k3757 LUK & M E /Y
EPHELSHF#TTHGBGE. 25, EX#FAT AMD MRiF kG2 H
FBRHBR., 20FWHEEERF,200945 A 13 B, Bk R P Intel ) 2002
4210 A 312007 4F 12 A, R RS R T (B & 4)82 %& (Article 82
of EC Treaty) M1{ Bk B2 T X € ) % 54 & (Article 54 of EEA Agreement) , X} H
fEH 10.6 {ZBKTT (2 14.5 1238 70) T1ak L ) BREBIEE Intel 3R ML ERBN,
FZ AT X Microsoft KIIE B & — M, T MR Intel 2008 4 E Nk i 1
4.15% , HEREHN , B WA ERABFSLATREEN E—FEEL
HiM 10%7),1997 4 Bk B 4+ X Irish Sugar 35 K (BB £ 4)82 &ML T M
(0.88 ZRKL) WREHL LRBEW, ZBTX—- LR RENN, 4%
ELE,Intel RETTHMARKET £ T B KT8, 88 2004 44 5
Microsoft ] 8. 89 {ZBXkJT, & Intel £ 2009 £E BF F| ¥ E 1/4, 2009 4£ 7 A , Intel
ML F 5 2R B BR M 30 o ik Be R A2 L IR

BRBE AN Intel FB52 T BKH B X F 35, £ F BN S A E sl E B F
AMD IR ETMH Z 5. BEITHERE: (1) KA KRG 6 B 57 708 5
AMD, Intel AT R EREH (Acer, PEE ) WK (Delly3eH ) . EH
(HP,XH) JBK# (Lenovo, P H kBt ) NEC(HZA) MSH(EERKHE TFE
) FNABRR(PC) I M Intel bWy 3L £ 3P 48 K ¥R 4> X86 Ab 7 8%, R
R AR — EHE,E R R 90% 5K 95% LA L, W2 S R G W T PLER

(6) See Summary of Commission Decision of May 13, 2009, Relating to a proceeding under Arti-
cle 82 of the EC Treaty and Article 54 of the EEA Agreement ( Case COMP/C-3/37.990-Intel) , 2009/
e 227/07, Official Journal of the European Union, Sept. 22, 2009. See also Antitrust: Commission Pub-
lishes Decision Concerning Intel's Abuse of Dominant Position, Brussels, 21th September, 2009, Memo/
09/400.

{7.)--See EU. Antitrust: Commission Imposes Fine of 1. 06 Billion Euros on Intel for Abuse of
Dominant Position; Orders Intel to Cease Ilegal Practices—Questions and Answers, MEM0/09/235,
Brussels, May 13, 2009, :

(8) See Luca Mazzone and Alberto Mingardi, “Innovation, Competition and Antitrust; An Exami-
nation of the Intel Case” , 31 Economic Affairs 68 (2011).


zhangwei


zhangwei


黄雅冰



246 ERERWE

338 (rebates) , (2) RACHFBRBH " TI) ALUHRES X F AMD, Intel
WX AN R R EEE R ERRBUNET AMD BB K™ RE S, Intel
BOREZHMMQ LW AMD %5 — 3K 75 b o 195 7 Bk B9 & 45 B ] 43R 6 4>
H, RBER AMD ¥ &= Smb/ RSV HE EREBHEANREE
AN TAREZEH. 550, BREA— A REHEE AMD 51 8 ERA#ER
ERIAA  EF#FTIRBREETRAE B, 50RT R EA 7 2003 £ 3|
2005 A, (3) HERLFEHEE EREENHEET el L HIF KB,
Intel 7 2002 4F 2 2007 45 MSH 4+ T 8 A, FE A LRE RRWET Intel
FAMER, KHIHRZE ntel 5TW HHWERARXARFEAFTNERK,
2 Intel BEXTRBITMEL, FXAERBTHATE:HE, ARTYH
FIRVBEARFNEFLNEHRARNRE LK, ELAGHERE, AR
SRR EARZER S FHA P, RIS PR RFEEERMITM
§-Z

AMD AR SHFARE , A S S X ERBERLARLR,
BEZRATAFIENWHEAZEREEENBFREEXEEREREIRA,
T BEFERALREERERELBER AF B ERBENELHAES
(discovery order)(?) {H AMD HKJiE K B2 B hu M b Jr B Be B el , B ohy R B ¢
FEEEREHKRKEZRSHETRELY AMD 2REFHBRERE, BEHAL
SEH 5 5 £ (JFTC). %t Intel 894057, 2005 4£3 B 8 H,JFTC Xt Intel 1 B 2
4% F/\ ) Intel Bt 4% PR 7] (Intel Kabushiki Kaisha, IJKK) R H{TE % &, A
H&3F A WE , UKK @i m B A8 KM KR 844 2= # (OEM) 4t 4t
B BRI 7 100% ,90% B — & A L _E R A Intel () CPU( #4038

#%) , 3 AMD 7 B AT SR B 2002 4 (K 24% T REZ] 2003 £ 11% , B
BART G IR AGEA, R ATHATES, TRER(A R ZNE)E
3 % ,JFTC B3R UKK % R A FLUMIES UKK RnERmgill, HA5H
EXEFAEREREANATFAAFESRN
BEAYXRZERZ(KFIC) SR AZE, 21¢ 3 SFii#, T 2008 4£ 11 A

{9) See Jessica Weekley, “ Discovering Discretion: Applying Intel to § 1782 Requests for Discov-
ery in Arbitration” , 59 Case Western Reserve Law Review 535 (2009).

(10) See Marat A. Massen, “Discovery for Foreign Proceedings after Intel. v. Advanced Micro De-
vices; A Critical Analysis of 28 U. S. C. § 1782 Jurisprudence” , 83 Southern California Law Review
975, 897 (2010).

(11) See Japan Fair Trade Commission, “The JFTC rendered a recommendation to Intel K. K. ",
at http://www. jftc. go. jp/en/pressreleases/uploads/2005-Mar-8. pdf.

(12) See Peter Clarke, “Intel criticizes, AMD applauds Japan anti-monopoly ruling”, Mar. 8,
2005, at http://www. eetimes. com/ electronics-news/4124480/ Intel-criticizes-AMD-applauds-Japan-an-

ti-monopoly-ruling.
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5 B Xf Intel fE 4R 5113 KFTC R75 T (KT Intel LB \Intel 2 F 4k FRA Al
B Intel 8 E B2 AW AT 5 X RMAITHR) M2 EBERR B, KFIC #

ElnteIB‘J T, FEKE Elzfiﬁﬁﬂ#%ﬁ’»‘] ﬁt Eu,'mmm Intd%?k'l‘ﬁ?

:Eaiﬁﬁ%%&ﬁ%ﬁ%%ﬂﬁ**i%ﬁ)i%ﬁ%xﬁm A

NEFFHETHEAES, ALTEERSNTF CPU = F B, KFTC
B 5E Xt Intel &b L) 266. 16 {28650 (£ 2530 7 78 ) M1 3K, KBk Bl Intel ¥
FEHEHERAN2% EATEEZSENRRTIRLA,

2005 42 6 A ,AMD ghn & E R Hr M 3 X 3 BE R UF Intel, 7 RK 3 E 4 4b
T1ZJ5,2009 4511 3 B, A4 BREK(NYAG) ZHEH - R (Andrew Cuo-
mo )\14) ZE R hr 4 N BX R 3k BE A2 1R Intel , 15482 58 & 7% b J5 W%, 4K 48 TR 47 M1 Bk 58
L, @4 (1) Intel [ Dell 4 X fF, 42 RIGE Intel BY7= 5 , 7 WK R I
BB ; (2) 7 Dell #5448 AMD 7= G AL 30, SREIE B Dell 9 F B

(3) Bk HP 048 4> 95% (8 i) Intel 75 4 5 F o B, 40 Rk B X —
ERSKBEI L, MEARE LA R NET M (4) —L@RE IBM f
M, ER IBM REHE AMD 5 a9 528 (19)
ZEBA RSB RS (FIC) X Intel HAEREEA, BB ER L XL L
FHESEMNLRERERFRLY 7 AMD IREBWERFHHFRT, ML
BE DR GEER FIC {238 B 0% %49 K 22 7 3% 34 3% ,2009 48 12 A 16 B ,FIC
BRI 3:0 BRERBER el 7 X —KEBHTH, HHLITROHLE
K AR AT, R E SR AL R R AR RER R
St TR A, HEBE RS R R 5 — , BB compiler” 55

(13) See Korea Fair Trade Commission, “The Findings of the Microsoft Case( Dec. 7, 2005) ", at
http://ftc. go. ki/data’hwp/micorsoft_case. pdf. See also Enforcement Authorities, “ KFTC Newsletter
(Korea Fair Trade Commission, Seoul, South Korea)”, July 4, 208, at http://eng. fic. go. kr/files/
bbs/2008. KFTC_Newsletter_8. pdf. See also Korea Fair Trade Commission, “2009 Annual Reporis”,
pp.45—47, at htip://eng. fic. go. kr/bbs. do? command = getList&type_cd = 53&pageld = 0301.

(14) BHAAMMK,

(15) See Press Release, “New York State Attorney General, Attorney General Cuomo Launches
Antitrust Investigation of Intel” (Jan. 10, 2008), at hitp://www. oag. state. ny. us/press/ 2008/jan/
janl10a_08. html#.

(16) FR|ZATM FTC MR F) %8, 55 MRS AT 5 2 W #o £ 45 7 T 4 1% 78, See Carl
Shapiro, “Technology Cross-Licensing Practices; FTC v. Intel (1999)”, in John E. Kwoka,Jr. Sc Law-
rence J. White (eds. ), The Antitrust Revolution E ics, Competition, and Policy, 4th edition, Ox-
ford University Press, 2004, pp. 350—374. :

7 FICERSARBRR, PR L FEF BREIFIRL, P Jonathan Leibowitz, Pamela
Harbour . Thomas Rosch #% 1 % i, 3 , William Kovacic [F] %8, — 4 X48f 23k, See Release, “FTC Chal-
lenges Intel’s Dominance of Worldwide Microprocessor Markets” ( Dec. 16,2009), at http://www. fic.
gov/opa/2009/12/ intel. shtm.
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WBREFXTF CPU MR, R BA FHE; 58—, % CPU 5 GPU(EEL

HM)MHFPRAELMRERFER, FTC HBEE L Intel RARKY HHF 15
(bundled price) , P4 % H: i 25 01 B 24 SE B Hef 32 B (exclusive dealing) , DI &
B BREAAFHHEY CPU 5 GPU MG BRKERERAN, F B
BRAZERSEYHES5 £BAAF3ES4TH (unfair methods of competition ) , J
H R 5 7 Mk 7 & (deceptive acts and practices) , 5 R OR/REEIHE 2 &
L5E 7 CPU T 35347 22 H7 48 45 ( monopoly maintenance) ,7E GPU i3k B &
W7 (monopolization ) , 47 Jo 30 il \FE 38 K IR . B A2 B A HE At A (18

Intel 3% 2638 B R [/ 3538 9 16 8 R IRRIBE  BR T 2 JFTC 71 KFTC #9410
BEABEAMAZN NREZ R ERARIMEL TEN, RFEAFH BF
R, BEERARERAFRHA, Intel HARFIEHMATFHERER, TE
FH:(1) kBERTHRELS TSN, FERB KM FFEMRE T MERERE,
ARATHASHMHRE. HABERMBYTREE, LXEBRG THITR
( Bureau of Labor Statistics) R EZ ) 1200 Ff = & tp W 4E 47 — Fh #RFE A, 7E 2000
EREL 1 ELABRBHHERN, SRATEL1ED, (2) Intel THTESF
AREBES, E—NMRERXEEM/NENESIZSNTE T, RERBR
REWERK. Intel ARTHRESENSEE., REFAFHMKAF —H, Intel
RUEEESIHNHE,HEAERE el LESMFHFETHZH, HEH
HRFRREER, (3) el ARUBTREMHBHE >R, AEE—-TRE
EENTHP, UREERITHNFAFRRE S, XEEERAEERERE
ZR UEEHNMBERERNITREES, (4) HRAEHRSEIFREZDEM
RE. XEMKRMOERYFEITH, T REMAME, ERAMXLRH
—RARTH, T EMEZ K, Intel FHOMBELTETERTHRT 60%,
Tk BB 0 B 2 R %)

UIRBEEZRETH RSN —BEE  ETXEENHA, HH—K

IATIAE B, Tntel §7 X8 DK 0 5 A P BLBR0) , 078 5L Tk S 0190 0 30 B, )
FEESERRENANERAARES, AELAEL, Inel TEHRHA
Bt — , R AR R AMD = 8 F i S B AL AT X, Imel B, KK
KR L T BIRE D SN, 8=, BRI N IR 7 Intel 55 LA

{18) See Complaint, “Intel Corp. , FTC Docket No. 9341” (Dec. 16, 2009), at http:// www.
ftc. gov/o0s/adjpro/d9341/091216intelcmpt. pdf.

(19) BWINIT:“HKH/K BRELTIRERER WAEREHEK”, hitp.//www. ileader. com. cn/
html/2009/5/20/15132. htm

(20) See Intel, “Intel Response to The EC's * Pravisional Non-Confidential Version of the Commis-
sion Decision of 13 May 2009” (Sept. 21, 2009) , at http://www. intel. com/pressroom/legal/docs/In-
tel_R _to_Redacted_Decision. pdf.

— L4
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ZEIMAFP B, LT Intel XA CAP(F 8L # , Customer Au-
thorized Price) fil ECAP (& R ﬁﬂm‘#ﬁﬁ‘]ﬁl‘ Exception to Customer Authorized
Price) Bk, X B —FE ST ERIL W
AT . ZPHA XK — ﬁﬁﬁZFEﬁﬁﬂ‘ﬁﬁﬁ ﬁ@]ﬂﬂﬂgﬁﬂ 52 —H
REAFHAES FEBHE EARBUEN, KB IANE el 5T
W BZEAMERERZN EELEECTARABRHM “BH AR (side con-
tract) . FRHAEH b, Intel ANy . F— KB BRI MBS B, KE
&I\ OEM PFSEh B A FIARE B , Tig 2 Intel 352 AMD #7254tk , 8 % Bt 28 b
WA ERBNEE , UFE T, RSl TR AR O £ E RN
N, AMD BIHT G 5. 5% 14 8] 25.3% , R B BIRF, BIERKE BB
—Ro BRIEPRELAERERE R, BIEEY (selective) F#H #: (one-side) #J
5B 4 ArIR BB, Intel AN H 5SS T W B2 A 9 B BUF Ik B B A4 B
Hetbt Ry, =, KBKRMIEY Intel KWFMTHETRE, EEENRE, TR
—THFERAR W, BE IR RAEMR E AMD HUER B T 5% 4 5
H, B, ERBIAEL, RERFERTNTANERE N W, X Intel Xt
AMD W ERIAEBRZERX R, AE Intel KRBT KHAKE A R HEER AMD
ﬂ*ZﬁEBEo ffﬁﬁ})kfﬁl%%\mﬂfilﬁ Eﬂﬁﬁkﬁﬂ‘]giﬂﬁ*ﬂfiﬁﬁfﬁ%ﬂiﬁ

i L ) & TH%, M 2002—2007 4, AMD
X86 W&hﬂiﬁﬂgfﬁ%@ﬁﬂﬁﬂ Intel H#‘ﬁﬁﬁﬁﬁ M A XD 2% .

Intel E2009 £ 11 B9 HBAT M BAENWEZF RENUELR
(Ombudsman)(2!) P, Nikiforos Diamandouros A FF & % T — A B2, 18 Bk
ZReE Intel RGBF L EEF “1TBA Y4 ”( maladministration ) , 2008 4 7
H 10 B ,Intel BIFEKAE R &K AR E 2006 458 A 23 H 5 Dell XAIREA
RNSUER BEBLCRAAERERA, ZESWUBFERUBANE, R, tel
BIFKBEER 2 AFREE Dell 5 AMD Z B {5 B 2%, ATTA T AMD DX
EERARGHRONA, EEECARESRA, KEZRLE Dell ZHE
STHEETRERXR, BHIFRAIER.

&%t NYAG 9353, Intel 1A HoHE Intel B8 118 2 9 BB (bribery) £“ 42
i A3L” (rhetoric ) FIBI4 ¥ 23] ; ¢+ 3F FTC MyFE 4, Intel ANy FTC g T EEH
ERLTENAARS EdEBL T R(BERAEEZREE)B S ZHR

(21) GEVERYE, KBNS EANEZEF, AERATEAXGRA,

[22) See “European Ombudsman Decision of the European Ombudsman closing his inquiry into
complaint 1935/2008/FOR against the European Commission” , at http://www. ombudsman. europa. eu/
cases/decision. faces/en/4164/html. bookmark.

(23) See Press Release, “Intel’s Response to the New York Attorney General’s Complaint” , at ht-
tp://www., intel. com/ pressroom/legal/nyag. htm.
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B, R EH A H A E B E M (micromanage ) X — . ; FlE FTC i85S
WX BTG EREA R, BT 35K 8 H B H & 2 3 Intel %iﬁﬁkéﬁ%ﬁﬁ;%
Ak ) fE AMD FTC\NYAG 5 Intel XU, RRFI A T THHBRAEX E
AR T M ERITE

REZEEWAES L RHER, 2009 4 11 A 12 H,Intel 5 AMD
i ntel [5] AMD X4 12.5 {2375, AMD 8 i A 41 X Intel A9
R RARIA , DU B0 30 B4R 1 3 LB AR 290 2011 4 1 F 10 H , Intel
5 NVDIA S K %A ZLHF A (5 GPU MEX) 27 i F Intel 470 5]
R EBERAN Intel {BTIREVFR BREEANREARSREALS
ML, 2010 57 A, Intel 5BARKBABHL, ABRR 55— MRBHER
IR, Intel FAENEEIWEEAES -, REEREIWHE, TAH

BRNEHDUNSRAFESIR FETEME= 4EAHRRS BRR
&Eﬁ&ﬁ%‘fﬁm;%m,ﬂ%mﬁﬁﬁﬁﬁﬁﬁﬁa‘i@jﬁ“

201048 A 4 H FTC A ZE THY Intel 15 R AE (séttlement )29 FFE &
B3 TR, Xlﬁwuiﬁﬁﬁ Intel ZW%E GPU Uﬁiﬁgﬂ%ﬁi?ﬁ
Rttt el EEABRAS XS % 8 38 5 S A I T
HHMESTH, {Bﬁﬁ-xl‘ﬂﬁ?ﬂ Intel 'ﬂEEzJﬁXT?:TB‘JE%ﬁBEEJO FTC Xt4h
MM IUERT GPU.CPU KARAM RN b, 251k Intel SR FIBUMD RS 48 LI R
&k GHTES LY 2010411 A 2 B, FTC ERZKBUFHFEE,ET Intel Z
BB RAT 0, A EREE O Z AR K, B R 8B4 2013 £ 6 A Z AT %Y

(24) See Press Release, “Intel’s Position on the FTC Lawsuit”, at http://www. intel. com/press-
room/legal/index. htm; iF & 3C 4k, hitp://download. intel. com/pressroom/legal/ftc/FTC_Docket-9341 _
Redacted_Public_answer. pdf.

(25) See Press Release, “AMD and Intel Announce Settlement of All Antitrust and IP Disputes” ,
at http ;//www. intel. com/pressroom/ archive/releases/2009/20091112corp_a. htm.

[26) X5 #ME i A 2, hitp;//download. intel. com/pressroom/legal/ AMD _settlement _agree-
ment. pdf; X http://www. amd. com/us/Documents/ AMD_Intel_Settlement_Agreement_-_Full. pdf.

(27) See Intel and NVDIA, “Patent Cross License Agreement between NVDIA Corporation and In-
tel Corporation” , at http;//download. intel. com/pressroom/legal/Intel NVDIA_2011_Redacted. pdf.

(28) See Stipulation of Settlement, In Re Intel Corp. Derivative Litigation, U. S. District Court of
Delaware, May 25, 2010, C. A. No. 1:09-cv-867-]JF. :

(29) See Press Release, “U.S. Federal Trade Commission, FTC Settles Charges of Anti-competitive
Conduct against Intel” (Aug. 4, 2010), at http://www. ftc. gov/opa/2010/08/intel. shtm; also at ht-
tp://download. intel. com/pressroom/legal/ftc/Docket_No_9341_Intel_Modified_Decision_and_Order. pdf.

(30] MFiZBHILHI4HT,See “ Analysis of Propesed Consent Order to Aid Public Comment, In re
Intel Corp. , FTC Docket No. 9341” ( Aug. 4, 2010), at http;//www. fic. gov/os/adjpro/d9341/
100804 intelanal. pdf.

(31) See Press Release, U. S. Federal Trade Commission, “FTC Approves Modified Intel Settle-
ment Order” (Nov. 2, 2010), at htip.//www. fic. gov/opa/2010/11/intel. shtm.
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bt , Intel HARS NYAG s RAME B, A HIBFE Y 2012 £2 A 8 A ,In-
tel X6t 650 J7 X 76, NYAG M EE I, R EERIE, BERHRZHH
W LS

EXORZHENERNFMERETEF AMD A ERETL2ER
M5 WESERERZE, X —REFI RHEREABNEBUEFH,
R ZBW vk B R 5E R4 A By (L SR W B H B A B IE SORR , MR ARHIA
BME ARAIR— T HEAEB. 2RNERAREAWREER, AHE
HPRESFUHIERMELIAC LY A, A RER EHMEL SIS Intel Xf
T8 HM™SRERRT BREMNNHEETR, MTWHE S ME Intel 7 &
KB EE AR R, S T EMRT MO AR EEEMIEY, BAIUKREM
AR R, KF BKENATNRX—RINRTFHREL, ARERFHE
FNE S B RN — e A R EERY, T Intel WAEX—REELT
At FEAXKRLKERS, bR R 20 RS R IR
BERAH RERKNZDHAERR, MAEFEUERBBRAHEERR?
e B B e AT R XOBTARKEBRE X,

EARERE EBEEAARERLT A WA LRELBRZFHSR, 2
EREYUFLATRA, AT ALFERRHRR? YRIT—FERAELR
e R AN AR R, ARBENREAFAHETRATARKSE L XF
G5 Ja R B R R AR R 7

:\ E&

#7410 (discount) FIIEF (rebate) E XN LB P W HEAR —  FRHBERHEE
B, TPRERERNE TN EXKTEMN, MRLERS, HEEL
REBEEZFTRBMHRKFNBRHEANE GENEZREXTFLAIMFZ
&, XHBENNK, el RANEL ELREF NESBEF I EESRFHR
RBERAE,EXGITHZIE , N E P AT B4 o & (1 2 i 1 B2 R i
WA B REE, XFITRHE ECJFTC KFTC . FTC BX, MR TRESHGT R,

[32) See Settlement Agreement, at http://download. intel. com/pressroom/legal/nyag/NYAG-In-
tel_Final_Signed_Settlement_Agreement. pdf.

(33) See Press Release, “ Worldwide Antitrust Enforcement in Defense of Fair and Open Competi-
tion” , a¢ http://www. amd. com/us/aboutamd/ corporate-information/ fair-and-open-competition/Pages/
worldwide-antitrusi-enforcement. aspx.

(34) RE el ¥KBHX—-FLAETFUEA, KAHBHE Intel 5 Dell FHNHZM
BB RARRYES, LN SHNERHER, DX AT EET L ERRE W8
BTN ERE, HITIAER rebates WL , RKAB L AHAERNPHEHZE , ED T EREK
AFEFPRAFERNMBARTIAZEN. A XOTRBEXMNBEE HMAE L BHNEE,
Bl ZHABABEERLE L HARERIATHERNEE,


zhangwei



252 K ERWE

FE NYAG Bk, Myl T g Ik eI o

P B A R AR % R B L3 3, W R T oI S e M BUK .
MEREEEFHTFHAEANE MR EREPEFELINEEBERMT GRS
MEBRGTHRIA. Intel KA 52ZA F# £, Intel KRR LAE LTI
HEXGRRAPH, BTAMZETR, RIESF MR R X KR F X FAMD
Mo AREBLKIEE Intel B7T MR m R &, B OKRE HIL K Intel Xf 54 % F
WA RRF(RRASR) @ THREE M EETRS A S8 m (A
HMIERR). AORHMRZHERE, B TRENHEN=CESRZ — (Fk
W DA BR A AR )OS BAE, Intel IRFIHBERARTRX =4

WP EE R MAR BB LB, 1 3 B4 X B E R4 40 4TI A,
HMAREZHER" NYRTELEENEMBORK B &, A EEH B[
T X F M BE (lock-in) , 38 (foreclosure) F MM, EX—FE L, . &
Al(BaFERTENNHEY=2 . SRHENEER AUNBRE) ELE
ZHHBERE BFZ, %ﬂffﬂﬁﬁﬁfnm’*ﬁx*ﬂ% SEBRTHHERER
BRFE: EEE, QFEREEL RHREPARB O RERHE
FHRERTEE (te) RERBHAKAUN S, NABHBHIEE,
EEeHES 00

BAMTMBRNZESERNFALEESF TFTREN KLHALK BEHZS
KARZSP, A LR, MRTHRFTMAEERK, THEESERETRE
MR, Bt REAESY SN ES NZSNAERR, rmalHEF @
AR ATE AE BENFR ;AN FRRAEE, DFMREAN
HEHEMEHBRHAZINF ERUACKEL. B, RAXFERER
BR, EELZRER SRR 0888 F (loyalty, or fidelity discount or re-
bate) , LA K & 7% i) #8 48 5 4T €2 (bundled or package) BRI R F , B A
BTSN FRHS A REEHS) REL, XE—-ENRE, HEXRKE

(35]) See Lawrence A. Sullivan and Warren S. Grimes, The Law of Antitrust; A Integrated Hand-
book, 2nd edition, Thomson/West, 2006, pp.21—23.

(36) See Christian Ahlborn and David Bailey, “ Discounts, Rebates and Selective Pricing by Domi-
nant Firms; A Trans-Atlantic Comparison” , 2 European Competition Journal 101, 103 (2006).

(37) Hovenkamp A Bt — 217 5B 4095 43 B it #% (slotting) , see Herbert Hovenkamp, Federal
Antitrust Policy: The Law of Competition and Its Practice, 4th edition, Thomson/West, 2011, pp.407—
408. KX RS b —ME AIMEFMEXHTUESABEXMN 1000 T2/E,E#E
FREN LTERAZNFEEEERR. TENAR TREEARERER, SELXFARBFHN
B/ BRETHHANNNR, FTRARTN. BRRTHEFR-ERARFTN, ZXER
Wit H5h HAR LRV AHRSURTRLUNWE, O FRELF - EREORA, A
FREAN—FRAEHT=RRBEHHAA MEH AHEAES.
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REWRZEA SR ARS RN E S fgmBa—8, TgKH
RTFEABEMBTTRFUNRZGERE A NRZ BRI, NFH—&
AR RBEA RO E SRR IFARED ANREHNTH, DRAER
BEREA—E, RHE Intel REKHE, TLZK AEEBHE™ES FH
FETARASER B EREARE HEE— & ER ERARR %
BREEE S
FmAmEARAEL, BEREESR f i % o]

“BRHHE” R B R4, uﬁﬁl’&@'lﬁﬁﬁiﬁfﬁﬁﬂg*ﬁﬁ?ﬂﬁﬂﬂ A
BRTARBRMWESTHAE, KEETX AR, FIHMEEA, X2 H%
4 # ( conditional ) #1 & & i) (unconditional ) , FELE T RE“REFEE W —F -
(ME)FTRATRE” MY KEVE R 4R R, BT 58 Al o D
— B W4 H %, hE R (volume) 37 41 F1 T 35 43 8 ( market share)SEF (5 i
BA), EKME+E—",FHEBRE ntel AT, IR Dell ZEH TR L
i Intel i 353 95% LA b, W T AR B 3T Hloe b Tk 88— 7 & AT IR 46
:Eﬂmmmuo Wi ¥ & WylePage’s Inc. v. 3M (Minnesota Min-
ing and Manufacturing Co. ) — R IM 4B EZMHRH, LHEFH 2L E
BIBEHF , T LePage HUA:=—Fh B CREAREI B . 3M MBS T RA =F, K
MR EBER, K — R MR AL R, RE R S MR, T

VAZRAR O “,‘{',.‘AA’AH"i|Q— L 3M i I i 2B i i HE Y 3 A

XT%E’&FF M Iﬁﬁ/ﬂﬂﬁm:ﬁﬂﬂﬁ%§Eﬁﬂﬁﬁﬂﬂﬁ@?“un%ﬁ B
:H:J F‘Jkﬁ ii‘fﬁl%%&*ﬁ%ﬁ%ﬁ% (43) 7 Intel %#FP KKE 5
DR L,EEX 5 AMD, £ FTC MAA N E 8 R, A 8 1f OEM
- &H&iﬁ‘&?z&?ﬁ*ﬂ;&%ﬁif&uﬁ RHE GPU(GPU %Ef%*%

(38) See Kevin Coates, Competition Law and Regulation of Technology Markets, Oxford University
Press, pp.66—73.

(39) See Herbert Hovenkamp, Antitrust Enterprise: Principles and Executions, Harvard University
Press, 2005, p. 173.

(40) See Patrick Greenlee, David Reitman & David S. Sibley, “An Antitrust Analysis of Bundled
Loyalty Discounts” ,26 International Journal of Industrial Organization 1132 (2008); See also Timothy
J. Muris & Vernon L. Smith, “ Antitrust and Bundled Discounts: An Experimental Analysis”, 75 Anti-
trust Law Journal 399 (2008).

(41) Ahlbomn & Bailey, “Discounts, Rebates and Selective Pricing by Dominant Firms: A Trans-
Atlantic Comparison” , supra note (36], p. 104. ‘

(42) BEBIEMWRIMAL , ZA——5|R, RBKY T, see Joanna Warren, “LePage’s
v. 3M : An Antitrast Analysis of Loyalty Rebates” , 79 New York University Law Review 1605, 1613—1614
(2004).

(43) See Herbert Hovenkamp, “Discounts and Exclusion”, 2006 Utah Law Review 841, 845
(2006).
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RBEHEH). BMFZ, Intel WESXMFRT AMD, BF GPU £=F, &
KRERZNENAENR NEFRNBRAGESE, TUX SN TSR

(iﬁﬂﬁiﬁg)*ﬂﬁﬁlﬂﬁﬁ‘l ﬁﬂﬁ'ﬁ%ﬁ%iﬁﬁﬁ?ﬂjﬁﬂﬂﬁﬁﬁﬁﬁjA
i RER SR E AN . A% B2 4 fn 2R
E?l‘?%?ﬁﬁﬁﬁﬁﬁ%ﬁﬂ% ﬂﬂiﬁéﬁﬁﬂgﬁ#ﬂﬁ — B HE LET
X RANHZEEMEN EMSEZHRWEE T, rinsGEf A4 S8iAE
HRHABAE R ) | B BT MEUR A AL, AR B 2 AR EZ AR
PrmEGEF AT AT, WIAT LA 43980 18] # ( prospective ) X [E] 3] i ( retroactive ) (45
Intel 15 ¥ 5K ARG 2 B 9 B S fn sl A1
*ULS]ZF)fﬁH‘J 2 Wk () B — E , B R P R ) 28 5 A FC At ) B A U
a0 s B it 4% A 5] (requirements contracts) Fl @ﬂ A l (output
contractS) ﬁif%‘% SE B 8] P, 7 o 0B T B @, S 7 7 S O 4 B oK B e
REWMAER,EEREFEREBLEF AR ABERH#THELBWINA
M MRt AN RPFEENBRABILH HERES5ES, &£

Barry Wright Corp. v. ITT Grinnell Corp. — R4 vh  [REBRFAA 80% T M
HHENESEEZRMEITHARERER, A G ELX—ARSYUT
AFEHRERNERTS. RRASERESRN YA TRREESNEH, B
ERFNHEFERSEHSRAEE~ RO EH, L, EPEEL B0 R
SR (Hexibilite) FR 0¥, B 5 148

/ﬁlk THGHKN LT IMBRA, TRAMHEME S KERE. QR
PR ARRERELE P MRS FF R REMUN =&, T
B MR, R EHMIZ S &R (quasi-exclusive dealing) , J5 &4
:(1) BHEb &AM MERERN; (2) ERhTTREXH, BRLTWERSHK
BFEGE—E WA (HD T 100% ) B7 & ; (3) 4730 (slotting allowance) ,
A 7 75 3 RUAY 3% (up-front) IBUB EZ B R HE L&, (4) MIRFRHHHf
P, FL0 ERREZNEPHEARE, HEXEHWAEERHERE: (1) &

(44) See Patrick Greenlee & David Reitman, “Distinguishing Competitive and Exclusionary Uses
of Loyalty Discounts” , 50 Antitrust Bulletin 441 (2005).

(45) Ahlborn & Bailey, “ Discounts, Rebates and Selective Pricing by Dominant Firms: A Trans-
Atlantic Comparison” , supra note (36), p. 104.

(46) See E. Allan Famsworth, Farnsworth on Contracts, 3rd Edition, Vol. 1, Aspen Publishers,
2004, pp. 143—147.

(47) Barry Wright Corp. v. ITT Grinnell Corp. ,<724 F. 2d 227 (1st Cir. 1983)

(48] Hovenkam, “Discounts and Exclusion” , supra note {43], p.481.

(49) See Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law . An Analysis of Antitrust Princi-
ples and Their Application, 2nd edition, Vol. XI, Aspen Publishers, 2005, p.4.

(50) 1., p.6.
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1、和供货、包销合同

2、和排他交易
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SERFEETG BN, R RHTHXT G S 8™ B f i i
P (2) FEEHYBN, REZF:;(3) HEAXER, GBARME MR
B GRERR R R, LR HMARIK S KR (N EREE, distribution

or resale) HIAFHE 51 HEMLZZ 5 B 6.0 B B SR i, (H ISR 32 5 3 F B O R
MR 5 RAETI IR , X0 A R & R AT BE A LI Microsoft

BHEE TSR LR R, RER T AL BF A BM A L AL
B Windows R4, R S IREE S, T 079 B T B9k AS— 1374,
EERE, AR THOES, RANSFAEA LY RARR, B R LRI
SRAE I L A, B 22— R YLV 0T, G L
B, A2 FALSE T U 95% B35 B 1 T Totel AT RABRAB— 4780, B
5, BN H R B T A HEf b

FAFARE B SR AR AR A%, TRATFRE S
f— W B ARG A R UR, H— 1 & 45 70% 9 LWER T
W24 ST I, 5 F U LRI 80% B, 1 AL A AT 241 0
T LA FRES S6% 0k, KA MBEAT A 2" A,
T3 P SR P0  0 A R B OTE BT A A0 7= 5, 1 L9678 200
WIER, EAREREESSS A5 RELZS SHHSHR, RT2Z,
RARS N KRS, (RS HRET 6 R E R, TR
SR AT AR I R F BT 5 5 )

BRI E R AR 3 53 S R T R/ R
/B BB EA MBS, AEERE RS 0B AK
switching cost) , B 2% 078 58 B0 T 2 B A R B0 B — 12 5 3
FASSHRNELA B EMYMEE AN, WRESH T2 AT
BN, B4R TS R B, TMRE NN NUREHE,
RE AT % B T B L, 384~ % /B B 1 AL 2 I

(510 Hd., p.167.

(52) Id., p.129. See also Richard M. Steuer, “Discounts and Exclusive Dealing” , 7 Antirust 28
(1993).

(53) BHAREFGMLERRRY HREFHNRRMELIA, See Alden F. Abbort &
Joshua D. Wright, “ Antitrust Analysis of Tying Arrangements and Exclusive Dealing” , in Keith N. Hyl-
ton (ed. ), Antitrust Low and Economics, Edward Elgar, 2010, p. 198.

(54) TIZEREMRZEZNPHHYRRE—EN, B RHT,see Peter A. Dismond & Eric
Maskin, “An Equilibrium Anelysis of Search and Breach of Contract, I: Steady States” , 10 Bell Journal
of Economics 282 (1979) . ¥ BEERTHRE LN &BNERRAL AERFHERBHRT L. See
Chung Tai-Yeong, “On the Social Optimality of Liquidated Damage Cl : An E ic Analysis”, 8
Journal of Law, Economics, and Organization 280 (1992).

(55) See Hovenkam, “Discounts and Exclusion” , supra note (43], pp.846—847.
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ForhRIRR. K, XS MR AR LSO TR R
YL NYRRE-BMNAN, AEERMBETHBEERERRN, 7% CDC
Techs. , Inc. v. IDEXX Labs. , Inc. —R00) eh BB by BMEH S HEMAZ 5 , B
BRERE, WA YR FEE., B, XERARERPHLAR, ETF-FK
AR, REATERRTHBHAZEN, F—RHERENARTELZE 3 £
ERARLSY WA ERE, HRITMBEFAIILPFASMRAMZ S, R
EHERBITMEX—HEE, LLINZE Western Parcel Express v. United Parcel
Service of America, Inc. —F8 i B BEIA K B X X445 B AT & R M HEML 3 5
B,

(%Wﬁﬁﬂ%@ﬂf% JTRENYERNHREBAHER, WRESXNF
ZEBRARN, LEERET =RNAK, I HBRERAFN. Rlfrmm
SR A e &R, R B8 8 4 111 BUE F A3 35 4k 4 #5 ( predatory pricing) RAE &

BEE, #RFNESFAENBHR., Bk, BB BRI AR
BHGHE, MARELBESTHRZET A RERITMEHEM M IE L, BIE
FHENMBR,

BEEMBREEIBRTRANGER TSN FRENTE, SEFE, B
(1) RFCHRSERYE 2 5735 K922 W 38 22 5 &> [ (attempts to monopoly ),
BB RM R Standard 0il Co. v. United Stated™ PR (2) BR{ZHEWIE)E 2
£ —ZAXAUINFER—MBEEER)—PHMBE 4 0 fEETR
I, X—RERENREEN, 1975 LUK, Areeda-Turner Hr ¥ 7E K H 7] 1 3%
B EHFRBT ERBALD HFUEMBREIRAELESG. THERAK
FREKME, BN RETEMEARE REZHMA, Fat, NS ERARTR
Fese— BB S , 17 3 A 7T LL4MME (recoupment) AR F AR IER, it &
ZRAARLR2EBHEROMHXEER; B - T5KM, %R Areeda-Turner 17 HE,

(56) CDC Techs. , Inc. v. IDEXX Labs. , Inc. , 186 F. 3d 74, (2d Cir. 1999).

(57) See Areeda & Hovenkamp, Antitrust Law: An Analysis of Antitrust Principles and Their Appli-
cation, supra note (49), p. 185, footnote (58).

(58) Western Parcel Express v. United Parcel Service of America, Inc. , 190 F. 3d 974, 976 (9th
Cir. , 1999).

(59) Standard Oil Co. v. United States, 221, U.S. 1 (1911).

(60) (FRB—MEBE)ERTELSUN ATFEITIRER)E 2 £, X HHH#ITY
BARNE, HYKABRERIENEVFFHABRED, S EHZ R IIBRHTIN” (functional
discount) B , IE A X R AR E MR BRE S, RS LNTRAARRANE S, B
FERBEAEFELTHRERANAYEE, 5—F 0, 0BG H A W&, BEFEH X EY
Pl AT R Ti% LM, See ABA Antitrust Section, Monograph No. 4, The Robinson-Paiman
Act: Policy and Law, Vol. 1, 1980, pp.55—S58.

(61) See Hovenkamp, Federal Antitrust Policy: The Law of Competition and Iis Practice, supra note
(37]), pp.372—373.


3、和掠夺性定价
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B 1 B A M LA S , BB b T L - 3 T 28 Ak ok B AR, RO, 7 O o 1
b ST BT AR B T4 BB AE 30 R R A 2R B 240 B
Bras L) B, THRER XA BRFAMBHAT Y, EXREARHNAR
o A« SR/ A OO T, B 24 P 20 4 45 RO 4T A K B L 8
TRRBSHHFTNEERN, 2B RALHENI 5 ARFHEENRE,
RRARZWE T RE (tying) A H B (bundling) HERBE, MR 2
Witk LHE Y RBEAZRRN S RESET R, XMAEAGHAE
ARS8 RS MR B SRR A, 1K, TN
4 oy RAN A" (coercion) , B I HY R , 1R A [ Wy 3K CPU 1 GPU, IR 2 g1
& . %5, BETHRERTERRME, B, X0 BARBRT R £
HHE i EHARBEMAAFNRLEEE, REEANEMNT, BRI YRA
Hany, BERNIRREINRFERESNE. MBEREMTHEANE
EWE RLZED BT FAA BREH N RNR— R REH, W
BB 50 F RS R R B, 352 T AR FIH F A9 37 4007 R 4R A0 F B0 15 4
RXES URAFEERASKESUE, XHHEREE TR EAS
PERITMBES B S B
BT, BEESHEEANGESL, ZEE FHEENE,
MER TR 2B, 15 F A kb R (B R B A G Rk, KA A |
5 7E k" (per se rule) KW, BAGRBEEHBEENZN A, NHEE

X ﬁ'ﬁ‘?ﬁTE’f%&iﬁﬁ ﬂﬂ%%ﬁ?%ﬁéﬁﬁf ﬂﬂ%%&ﬂﬁ“ﬁﬁ?ﬂ]ﬂéi&

%%ﬁﬁ:%ﬁ%ﬁm [633 ﬁ%%’%?ﬂt #ﬁﬂzﬁkﬁlﬁﬁﬂﬂgfﬂ'ﬁ?ﬁﬁT“m%"
MHEE” AT REN T AN, BEERHSEK ANELEHRENER
Pk B, AR SR JE R W, E AW BT R W A (64
MREERNFERRRLEERG > S, ERXHHERTEZANITE™= RPN
BrRiTnMm R SR TRA, 7 Cascade Health Solutions v. PeaceHealth55)
— R, S LR B 3% Be 4R Y LA 97 #13R 3R ( discount attribution ) J ¥ 3R 34 Ui B 5 7
MEEHRETRE, RS HERITEHEPHE AR, 55

(62) See Areeda & Hovenkamp, Antitrust Law: An Analysis of Antitrust Principles and Their Appli-
cation, supra note (49), pp.38—41.
(63) See Warren S. Grimes, “The Antitrust Law Schism: A Critique of Microsoft IIl and a Re-
sponse to Hylton and Salinger” , 70 Antitrust Law Journal 199 (2002).
{64) See Robert M. Schwartz, “Confusing ‘ Bundling’ with ‘ Tying’ under Article 82 EC: ‘ Bat-
teries Included’ or ‘It Only Comes with Fries’”, 6 Hasting Business Law Journal 145 (2010).
(65) Cascade Health Solutions v. PeaceHealth, Nos. 05-35627, 05-35640, 05-36153, 5-36202,
2007 WL 2473229, 9th Cir. Sept 4. 2007.
AFHERMN AR LY FERG—ANZTRZRN,; RBEINRN, HFTHLEELRAGRZFTATRELSEGRRARER, HF
WA AR, ERAAFEERNSEHEVTUAF AR T @Y 0 H—, BRERATREIF; $=, TEEHOEZRFITK
PEM AT EHAEIR Z AT AR, T LATENEETH, KA TUAFTAHFIER A FH R, RE—/NBEITHRINE A
Afik, WAALEZRIAREFNERIEALGEN, CRAEESFARELEBIT NG ZARES, BTKAHATHIER,
AHHERMWAGER T “HooFHRY, iy, MRARE, XpTHE, BASUALLZBATHAEE, FRT “62
J& W POS



4、和搭售、捆绑销售

本身违法原则是反垄断法适用的一个重要原则；根据这个原则，对市场上某些类型的反竞争行为不管其产生的原因和后果，均得被视为非法。适用本身违法原则对案件至少可以产生两方面的影响：第一，原告极有可能胜诉；第二，审理案件的法院或者行政执法机关不必对案件作很多调查和研究，就可以认定某个违法行为，从而可以节约判案时间和费用。只要一个垄断行为被认定为本身违法，就没有必要通过其反竞争的后果证明其违法性，也不用考虑当事人实施垄断行为的主观状态，便可认为其行为非法。
本身违法原则仅适用于部分“核心卡特尔”，如操纵价格、限产限售、划分市场等，指参与以上垄断行为即违法，不同于“合理原则”。


SRR RAI9NE “HiFEmAT A G N E) LT H BN %R0 B R AR R E R R BGE A A B, NI AU A 43
K, EANFELSFANITAER. 41"%77}‘?&»1&%?%7153\#L1$/1, FAT S FAWNIT AR R R A2 R T B A PR, H)
B A ikt 6 A EARE R PR A0 PR B R IAMBRATE T T FEREHRERT T F.

SRR R EEHET I : %2 R 69 T L SUS PR G — 0L, FRBIATE e L, RRAVEG MR . BOR, IMEHR T
P, RHEGFL, A AENER, RIHAAKEG T, FARGE QRS RRATEFR, ETRENESAESRAKK
YA —R L BRI HLN . R T MW B T RIZMBEEE, N4 R,

BT RN O B ARAAEAT A FIT R RS, AA TR ELERGNEN, RANT RFEEITAHRN B, 452 45EFN
LA ARK G0 Q iR A i B B AL EY P it — St T RS SR A R T UL, M T R AR

B ik REAY LA, ARBNRERNR ZGRN, BiZtEhPEE—TAREHEGLA LR,

HEE&BRBAMBE, REME EREMRETRE, Lht, X2
MEERARZE ERAERBESHTHME, AHEARBENBREAL L
(hypothetical equally efficient producer) #H4TXf LB ¥k 156 REMRELEH
FYEEPE R T F 67

EERBROFS, AR LN YR THERFEEN, TRITMT UL
i ERARE XX — R B4R R R W R R (R L8
ERIRMAEETEEHR T, lﬁtﬁ?ﬂi:&ﬂﬂ@ﬁﬁ "] @Jilﬂ"F**l"
(1) BEfFfr ARARE T4 SEE, K14 EE :
ﬁ%ﬂ‘],/\Eﬁﬁﬁﬁ‘i%ﬁf%imﬂ*ﬂ@?ﬁﬁﬁ%ﬂ%ﬂﬁﬁﬁﬂ' ¥M§§|J§
Eo ‘B FZMAWERAERAFNFREIR{ERS. AR, BRHFF
FEZE AR AR IE LR ERESBRNBE, BRIET LUK E R}
WRHATHM" () (2) MR- REHTM, NS EREFENBRAE, R
?ﬁﬁﬁiﬁgﬁlﬁﬁi$ﬁq‘i@71ﬁﬁ$ WRTAE, ZRBAA 52 R LM
FTC Notice of Contemplated Relief H B LB 8, ZE L X TR AW HFWIT H.
(3) MmEFMEREMAULH=REHE—EN, BREEZEL I ESEX
?%#ﬁﬁ?ﬁ@&@f‘nn, é’lﬁ#lﬁﬁﬁﬁ’v’?'&ﬁﬁ&ﬂ&o (4) ﬁﬂﬁ'ﬁﬁ?ﬂ?"nu%m

_IﬁEAFEEz%%i&% (703 {Eﬁﬂ’ %%TTu%mﬁmﬂéﬂ?ﬁ%ﬁﬁme
o W E YRR KRR RE, DA TEENHEMRZ S B

HE M SRS B SRR LA T . B RE R, T sR AR LR E A
Tl SRR, 0 R O, G 0 3G 2R F B 0 6 i 73 4R B 6 2 4k S 3 9% 3 AR R T
AR TS X F B 2B o

= KA. BEANEE
BREA % Intel B9 R Wi L AL ST, RIBR BN “ D R4 K (BKILE £ 4)

(66) See Chery J. From, “Is There a Perfect Solution? The Court’s Problem in Applying the Anti-
trust Laws to Bundled Discounts” , 7 DePaul Business & Commercial Law Journal 145 (2008),

(67) See Black I. Markus, “Bundled Discounts; The Ninth Circuit and the Third Circuit Are on
Separate LePage’s: Cascade Health Solutions v. PeaceHealth” , 73 Missouri Law Review 907 (2008).

(681 &ER ¥k CHK, 41 Bruce H. Kobayashi, “The Economics of Loyalty Discount and Antitrust
Law in the United States” , 1 Competition Policy International 115 (2005). 3 7 i) B X ¢ 8 48 S i 38
FRAAZEREFEEH, TTERT X — 5 E A B B 2 B ) UM , see Partick Greenlee,
David Reitman & David S. Sibley, “An Antitrust Analysis of Bundled Loyalty Discounts” , 26 Interna-
tional Journal of Industry Organization 1132 (2008).

(69) United Kingdom Office of Fair Trading, “Selective Price Cuts and Fidelity Rebates”, Eco-
nomic Discussion Paper, July 2005, OFT 804, §2.29.

(70] See Hovenkam,“Discounts and Exclusion” , supre note (43], pp.844—845.


黄雅冰

合理原则是1911年“新泽西标准石油公司案”确立的原则。该原则要求法官在处理垄断案件时采取谨慎的态度，认真权衡利弊得失，在充分考虑当事人的行为意图、行为方式以及行为后果等因素后，再对当事人的行为是否构成垄断和是否违法作出判断。判断合法性的真正标准是所强加的限制是调解或促进了竞争还是压制或消除了竞争。
合理原则要求法院考虑下列问题：受到限制的商业领域所特有的一些情况，限制前后的情况，限制的性质、效果，现实性或可能性，限制的历史，认为存在的恶果，采取特别补救的理由，要达到的目的和结果都是有关事实。这不是因为善意或恶意能挽救或扼杀一项受到反对的规则。而是了解动机有助于法院解释事实、预测结果。
合理性原则的优点是对个案行为进行实质性分析，有利于判决结果的公正性，弥补了本身违法行为原则的僵硬。缺点是合理原则具有很大的弹性，在增加法官裁量权的同时进一步增加了争议解决中的非连续性和不可预见性，增加了诉讼成本。

从反垄断法发展趋势上看，合理原则是适用最广泛的原则，应该作为判断某一行为是否违法的基本原则。
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82 AU HEAMMAT G MMM ZK. ZEAS5E 81 FFHHAEHN B
ARBES"HZRX EAMBRREEFENBELAR, ER XEHTAETY
XEBNHEEEN WA RBBANTRH, EREEREEERRR, &4
REVHRASMET SR, MEARENXETTREN. ¥ AN
United Brands ~R P FERRERRBHN W EHXTH LRAREBN,

AUESHASNT IR, MR ESFENRLG N, AHBRERER
ma RMER”, ANEFSEREHART EHBET IR IMNEE BT
RERFE W 251, B F — 138 %1 32 5 1k £ (obligatory trading partner) B #E:3, 10
SF 280 £ b R o AR VT (618 ) & Ak £ ” (unavoidable trading partner) M58
BLSE ERTHIRBANNYEXBKENTEIRATEEN, £H
W i 3 ST S M L R B4R, L) 50% AR YERI 430 50% DL LB T g X A, T
B EES0% LT B RELZSRMBERRAN (1) FERATGES
HEANEMHER AREREMNEL SENERENRHA FEREH L
2 RBTAELMREHS KHEEHSERNEL2SE;(2) A&t
HRERBOBE, “GAHENREEH AR, BRI EER TS
BRG,BARK know-how 2K FHRE, UV EAFHEAR B HHEME
BRERE;3) LT BHEAETHTAINESEMELZ KA RHE
BITH,.

EREFFTRHANGTH EREENER CEAEHY 2K 85,
(1) RAFEMAT R, 10 BR G R 2 AR H A A B F R B , 75468 Al 5t 2 A
BEZBRANENEE, ERLERLA M FIFEERENBR, R EEH
AR, A TFEHWENMEE; (2) BMAAEREEM, nH 40

(71) “Any abuse by one or more undertaking of a dominant position within the common market or
in a substantial part of it shall be prohibited as incompatible with the common market in so far as it may
affect trade between Member States. Such abuse may, in particular, consist in:(a) directly or indirectly
imposing unfair purchase or selling prices or other unfair trading conditions; (b) limiting productions,
markets or technical development to the prejudice of consumers;(¢) applying dissimilar conditions to e-
quivalent transactions with other trading parties, thereby placing them at a competitive disadvantage;
(d) making the conclusion of contracts subject to acceptance by the other parties of supplementary obli-
gations which, by their nature or according to commercial usage, have no connection with the subject of
such contracts. " HKiF Ny “EREHHABHEL T -EERS, ~RI KU LRAXEHEHL
BENEAGY REERARAEZEMR S, RYEASHATHRMEENTURL, X
BRI RAEAR: () EERERNEMENAAFHRE BEMEREHLLRAPHRAS &
() BEEE THEREHERF R, UETHANRE, (OERSLES  RAFAHEE, 2
BHMEXBHEESTLFAAMA; (UM FLYEARZHMXFRZMAITIER, EH M
XEEAREREREFLRS, SHEAFREERRFERE . See Gunther Hirsch, Frank Montag
& Franz Jurgen Sacker, Competition Law: European Community Practice and Procedure: Article-by-Article
Commentary, 1st edition, Sweet & Maxwell, 2008, pp. 1056—1240.

(721 M., pp.1062—1064.
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EHEL BRBHERE A REERDUERRB&R THRERR RN
B&M;(3) BMHERBKME;(4) MEHE;(5) HELXHMERBATHEH,
FERB TEREE;(6) BRXBREM LR MBS S, MIE
SRR EM SRR A EENEMBENEA ELERNTIELXEY
RESHRA ELETFEAMXHES HTHEAMERREFERNRD JESH
MR E;(7) EEEPEEMRE;(8) XEREBMASELS, ikt
B ML SR R ; (9) Yrdn, WA BT R a0 8 E 5l 6% B 41,2 SR
(top slice) [ BB AR I = £ HRAP BN B9 B #1585 (10) B THIS W= E R
BAH(EFENR) AR EREZRESFNFHEA ETFRAHEMER, &
B el DR ER; (11) RXWERATH RN, mddHEs
BRENRE, REELE I B 4l Wl 2 B0R) 28 | R 85 /R BT 58
FERMATT R,

WA EBAXKERARETUEN , KARFERNEETEEREL
EX N A RE I EAATh B + TR, EHEE, KER
JB*'J/???H( KKE&%Z%‘I Fidelity Rebat&s) T &, BK 52 56 4 ] T4 Hoi B

¥ 35 LA ZR LR, ZBIK.
ﬁlﬁﬁ]"‘] ﬁﬁ&%ﬁﬁgﬁlﬁii%%lﬁﬁ% ﬁﬁﬁéﬁ%iﬂ&ﬁﬁ%iﬁ
HEHBERRNRPNBARE, FEEZEHTEARANANME, LR
A BRI, R, %Fﬁ“%iﬂ (form) Eﬂ?ﬁﬂﬂﬂﬁ‘]%ﬁ ﬁ?ﬁm A?"EE
R FRALWEETS , BRI o0 S
-%ﬂﬁﬂ%%32%W%%ﬂﬁ?ﬁﬁWﬂﬁmjﬁgﬁiﬂ%ﬂﬁ%ﬂ%@ﬁ
Z_ 1)

KEECHERBIX—FE,ERE 2003 FEHFETFREE 82 KWL
i, W ,2005 £ 6 A, ISNEFERERMEFEREFBE/DARET
{55 82 &I F 0 #7) (An Economic Approach to Article 82) & ,12 AHA T
I 5K % 0. % ( discussion paper) ,2006 fE 23 Wik 2 J5,2009 £ 2 A AT (%
FREGZBERAHEMT EAKBAEZASE 82 FHEERAEH) (LUTHEHK
“Cohisigm)”) 700 S ERGAACHRI , LB & Fh A8, BR 2R X IR F B A E

(73) See Damien Geradin, “ A Proposed Test for Separating Pro-Competitive Conditional Rebates
from Anti-Competitive Ones” , 32 World Competition 41 (2009).

(74) See Coates, Competition Law and Regulation of Technology Markets, supra note (38], p.67.

(75) BREHCHA, EHFZRELFMANER,“OH BYEZREME T2, 20
RMYBEERRENELIRBAMEBY ", Case C-163/99, Portugal v. Commission [2001] ECR I-
2613, Para. 49. 3| R5X — 0] B 3% 1 49 3 i U@k, see John Vickers, “Abuse of Market Power”, 115
Economic Journal, F244(2005).

(76] See http;://ec. europa. eu/competition/antitrust/legislation/art102/index_en. html.
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MBABBATEE, FHTRINRBEAIBHOBEMMAE, HMN 2010
ERANAGRE, 5K EE HEKE KR C 236 % 150 A, 7T 888 A
UL

BREBFIA T BR T S5 B, 3 0w RSE A 0 e B e A, X
THNRMEFORE, AR NTERT UNELRL, BRARX RS
Rl o B “ RUATAL” R SE s R A A AT AT B E B RESHR, B EF
BLEMUTEBHR L OHEMZE™ FEEBEENE, KEARAN BE
AT PEAE DL (o] (AR T2 P ) 28 102 ) o 24k ) LA F B,
MEFEBRAREBE, FHESHTHRERALRE TSR ;5E, L HTLUE
HHBRNHRENBRIELFTAEAESFUE; LR, SRR ESE
AT BB B AT LA HE 4 S5 R T 0 B9 R Ak 70)

Bk %2 %t #3741  quantity rebates ) #] & ¥R AT, FXL EX AL £—
MENEE, FmE—-X—-"FHERR  RTEXFTRIEXRNEM. B
FERDT RRHI, WH 2 H 8B % (volume-related) F7911, Hith, KEH
B =24 . 3 bl #4730 (individualized all-unit or retroactive discounts)
MEANALFE—ERENEE—SWXRRE, ZHENFACHE>RER
A S SR AT 40 ; [ W37 40 %€ 4 BUK (standardized all-unit discounts) , B %t Fr B 14
LEREHCWBER R EH T, RAF I (incremental discounts ) , BI 47 11
R4 R SR SR AR BT R O A S A SR, N 3K 10 MT IR 1% , 3K 20 M
H1.1% (39

T FR4rKIEL  7E 1983 £ NV Nederlandsche Banden Industrie Miche-
lin v. Commission, 2001 % /) Portugal v. Commission, Lk & 2003 £ ) Manu-
facuture Francaise des Pneumatiques Michelin v. Commission SR , KA K E 8
WA EBRTNESEN BAEERMNHERN(EREAREPIER T LR
W, EREBERGP , HRITMBEIAE NG, EMEA Intel RZAT,
R % Michelin 1 R B FH5. ZE(HEEE P, 60 FHBEFHAGRTTM
TR 4, A T A %44 (conditional) Fr B S, EE B4 X AH 2T {8
SEEX AEETHHHHENEHETMARTETD., (WEEFIEHEA
MEXHZN, TERELZWNSE H 0T LUE N E 2 H #1742 (compen-
sate) MR TS & R, A2 GTMUFTERBAIEBRTHERE —EHT]

(77) See Coates, Competition Law and Regulation of Technology Markets, supra note (38], p. 68.

(78) See Loyalty and Fidelity Discounts and Rebates, OECD Report of February 4, 2003. (DAF-
FE/COMP (2002) 21), p.7.

(79) M., pp.169—184.

[80) See Robert O’ Donoghue & A Jorge Padilla, The Law and Economics of Article 82 EC, Hart
Publishing, 2006, pp.381—382.
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M, H S S KA R Bl BN, NTTT 3R B T T Sk 2 51
ML HE A BIRE , BR A 26 B RE L Rl A B 48, FE B B B 50,
M REAMST ARG T4 XFxAAE: (1) HFRTmMENBE—
BETEE: NEXERENTZEAENZSRERLNITH, HENARAE —
BRI BRERRE ESE, 7E British Gypsum — R, REZWMU ML E
WEAMNAEABEARFTMBCE, THENBRXSRAR —eBEZE, 1
FEETARTHR EHNRRILENZHZF . BRI ILF & LT mBoE
H¥k, 7 Interbrew —R P T A =X # R ET & MM 0 AL LR AT
MEBFAQEM LEEHE URERRETERIN  AZAREEE.
REMBCHMRZITMBERASEH, TiF & R EMEFEETEH A mHE
B, I—RARFEZNYPEREAERENBRPET LEHN, EET
Fil A R4 & Michelin II £, Michelin 24 8] [ 3% E F A Al & FEE LG HIRH
P, T RABIAE N, Michelin A A W2 8 S/ X — 37 M BUE,
FEEARZINNERSAFRRITMRENN. ZRMARETFIKER
BELRANZHBE MERPHE, EXELN, TH BNRZEENH
BXARBANGE, TRLATERLEEZFTNMETRAME, Bl
EHFEE, (2) AMEEHTM, —BEERTRTAE. AEEHEANKRERAH
RABR A [R] T2 (53) € Michelin I 38+, B B2 IA A A8 f — 47 A B 00 [0 993 47 401 &%
il b BA Hefbtk . 7E British Airways/Virgin — R , BEBEHMAERRF , EAL
HEERERME 12 9% irm, MRAERAEH MBEAENEELSREL
B, Fe R R EEERPRBERNN NS LRT R, KA, KESM
FEXMHERTHAZEET OB/ ERRMET ZHITn, 2k i ek
Mdﬂlﬂ:*ﬁtﬁ%ﬂ??iﬁﬂﬁﬁ%ﬂ ﬂlﬂ:;%ﬁlﬁf&ﬁ%o (3) Rt EHIA
, i ¢ = o T HEE A W 452 B 38 BB AR 3T
ﬁ M%ﬁﬂﬁ?ﬂi%ﬁ]ﬁﬁi%ém MX RN LHERAITTUAES,
22l b R 2 R 22 B 1% 8 B R S ARSI e ln HI M B oy
—BA N, BR S X [ W4T 40, L H R HERN R, X 5HR
F“B SRR (effect-based inquiry) A % R I %@ﬁﬁ?ﬂ%@ﬁﬁ%ﬁi&

ESNFRR TGN ARFHER LR TARNE  WHERE LML FE
AET AT R E 43 F 8 %R

(81) See Guidance on the Commission’s Enforcement Priorities in Applying Article 82 of the EC
Treaty to Abusive Conduct by Dominant Undertakings, 2009/c 45/02, Official Journal of The European
Union, 2009, Feb. 24, p. C45/13.

{82) See O’ Donoghue & Padilla, The Law and Economics of Article 82 EC, supra note [80],
p. 381.

(83) Id., pp.382—384.

(34) Id. , pp.388—389.
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REMBK . RELREW Jrmm FTmMRE R BEHE BES5E 40
B BALHMTREKEE, U RHELE G5 X iREEReHsTA
B 75 , 2oF (B 3 B 40 04 7 S HE R TR , X T AR 2 BB R R 0 5 A R
Z—, BMBBRIEBTAREHERME, FEHRBEPE: (1) RSEHF
att. BTFIER SRt B W5 842 3 S ORGSRk R MR R ks
SRR MBERASEE, (2) BRFEEN. XBARmRrnrE4
“BWIEHERSTRES, XTR T HAENANFEE, SRAKLHER
HEM., 3) SERFIES. KEFEUNAEBAENLTR, MTRBRERS
MNERERRAY, YERTESENRE HEESNFRLEBEN,
(4) RESHROENBER, KEWZERZHENBREZENFORERE
FRRAMFERENFER TN, A EHRA AN ZHENIEEST R, X
MBESFPR—THHENT KHE. B 52, RERESH TS0 %%
RERERESWF MARNEREBANA LR

ERBEE Intel REGEPHAPBRA, & HKEH U, Intel {98 FIFT
HBRFEBEMBTEARARR NS BB, M 1983 44 Michelin I 48
.58 ZEE4k b, Intel 7 CPU T H T H AR, R ERWHIHE AR
WRT SR, FRAFTEN, BARTE S FWARTE., KBAAE(K
EIRE) P H Intel RIEDH FHBAHNEHN  HBREBERKER“FUZESTE" K
B FRRFEMNTRERBEEZANN, BT —/1 10 Intel —HF RN
ESE (BmE Intel —FRRE 5 HI I+ LI R 4 48 B 44 % F1X86 CPU W A),
EHEE nel HEIWHEER S, SHETEIAMMMERIEATE ) FH
B KBRANERERT X RNIMAEANELANEESERESFENT HH
8|, MELEN G, el REFRENFHTHHBRESRN . KEGH
RTXERENE, BEXHERTEANHENYEL —F,BE CPUTTHYHT
EREFREERBEERFABME. EM0E L, KEEHRHAFHTEERE
(average avoidable costs , AAC, Bl 54 S BEMEANBATE , G SRETH

(85) Id., pp.390—393.

(86) E.g. See J Temple Lang & R. O’Donohue, “Defining Legitimate Competition: How to Clari-
fy Pricing Abuse Under Article 82", 26 Fordham International Law Journal 83 (2002) ; See also Derek
Ridyard, “Exclusionary Pricing and Price Discrimination Abuses under Article 82—An Economic Analy-
sis” , 23 European Competition Law Review 286 (2002).

(87) See O’ Donoghue & Padilla, The Law and Economics of Article 82 EC, supra note (80], pp.
394—397.

(88) See Hirsch, Montag & Sacker, Competition Law: European Community Practice and Proce-
dure: Article-by-Article Commentary, supra note (71], pp. 1198—1199.

(89) Guidance on the Commission’s Enforcement Priorities in Applying Article 82 of the EC Treaty
to Abusive Exclusionary Conduct by Dominant Undertakings, supra note (81], p.7.
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MR EHMEERA)EIRR, RRKAHRE, &1 BEEREFH™
A, R Intel 45 2475 F K47 o 50

A, ERERKENZE, THAERARANMNERRR O RAH
ER.F— EEIAE. ZRPREATAHFBEEENBEIER, TLREHR
GREIANHRTHRFCRPHRRNEN, EEARXRLFEERA. £,
HELM. KERHFE CPU fidy JF Intel f1 AMD iR BHHEE. X
FHGERERLT ERNTEHEE, ENELTEEHN T, B KOEET
AU BT RERNEINF A —RORH B, AR F82 %
AGAFERBRPHRRE LTS AE, KB KL T 3 B AT RS2
ERABHNARAELSES#ENRRENZEHX S, EHK Inel 27X
AMD WA BLHE R, BEL BT E i, B Inel RERAE LK E
LB B BB . Intel £ Dell S5 40Mh Z R BEEE HH MR A T OEM F K,
%BE CPU B K SHMERE K 42 [ B3R A 4, B8 5 4% %% OEM 4
FHARBEBHTEMATIRM, WAMEKE el RATHAHEBRARR
AR, 72010 4, BKEB S A T (O 1 Rl 48 w9 ) A0 (0 i PR 48 7 4
R—REED AP P RARTNERSLRECHALE, R, HHHAR
XRMREHFARRES L MERBEZRABXRAREN, XAHELEX
B R AR FHT M RAERTAMELRRERSANZR——
BH#UAARTRERBEXR REANMBRE, MORBIAEILEZRE, MR
B %IEI &k%‘]‘ﬁiﬁ Ekﬁﬁ IntelB‘J&H‘]ﬁE,E’EE% 82 %f!@%ﬂﬂﬁﬁ

m&%wmﬁam%w& B) AMD mwefmz:% p————

ik, MXFEREDRETABFEELE,

Intel KA, U R EZRBHNHE. B EKAE, BERAT KX R
EXRNECEZEBHT L. E— FRACBEIRAESREFENRZNE, &
SGERNRBBIEAILBNERERANXSHEAER . HXFHPEESH N
FRPESE MESSE 5D KA AFREZEBAREETI—&K, LK
RBFEEA/FTEE . 8% R TR MBI R 2 ROR 5",
ﬂ?%ﬁﬂ_ﬂ:(fom-based) B R, T2 RN E B R &P 5 H (efficiency

(90) Intel decision, para.1002—1005, 1014—1019, 1037.

(91) See Andrew Macnab (ed.), Bellamy & Child Materials on European Community Law of
Competition, Oxford University Press, 2011, p.573, pp. 578—580.

(92) See Eleanor M. Fox, “We Protect Competition, You Protect Competitors” , 26 World Compe-
tition 149 (2003).
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defense) ) HAMRZWEIE HEMMTRESERTHNLLVBF
7,3 BRI 2T AT F (R BEH O Xk B AR S M ER A RER
2 SAE AN OB B4 FO R PR B BRI ok . SNSRI
BT RZ R EH S, BB, BENRFRIERETR,
MIEPENUE Y BEHEE. KERKBFELXERFA NI LR HEK
AHEALTEL LRI BN EH LT XMKMERYBEMLA X
ROV AR FH R ARBE#TRBA Kk 2R R, —B%
EMTAREZE REDRAGHENIEERESBEANAS , EL
RAFERANTARHERRE TS S RARE U ERHESHTLIER
FERREAN, 5=, SRR EE T AENEE. S8
FEAZEHA KRR, TR LR RN S5 WS,
EERTHREBALIN MEFEFNTHORERZSEHN. F0,MRK
Bk MR A XRAELERNERETRAR.

K AAABEEEFERTNREZHEARAELSERENRIR
BROHEBZERE, 25 /M558 RA—K 28 K/ 255 HF 2 T AR 8 25
SHRA, SBERERT“SWRS". “BRXTEF KRR, KB H %
RNEZHSEETMRBHAFEELER, EERAS 82 ZHKK, RAHE
METRPESENTHHEANAESFHES, TAREFENRE, S
stk , RO SR B IR b 3 HE B R X% RGE A P AR AR R R T BB, B S
BRPMMARERIREEHR,"PIXH - PRATELLHNER, “EREK

(93) See Patrick Rey, “Abuse of Dominant Position and Monopolization: An Economic Perspec-
tive” , in Abel M. Mateus & Teresa Moreira, Competition Law and Economics: Advances in Competition
Policy Enforcement in the EU and North America, Edward Elgar, 2010, pp. 189—198, pp. 192—193,
p. 196.

(94) See Iwakazu Takahashi, “The Development of Competition Law for the Last 15 Years in Ja-
pan: Progress or Setback?”, in Roger Zach, Andreas Heinemann & Andreas Kellerhals (eds. ), The
Developmeni of Competition: Global Perspectives, Edward Elgar, 2010, pp.87—108, pp.96—97.

(95) See Frank P. Maier-Rigaud, “ Article 82 Rebstes; Four Common Fallacies”, 2 European
Competition Journal 85 (2006).

(96) See Erik Johansen, “I Say Antitrust; You Say Anticompetitive; Why Bridging the Divide be-
tween U.S. and EU Competition Policy Makes Economic Sense” , 24 Penn State International Law Review
331 (2005).

(97) See Kristoffel Grechenig & Martin Gelte, “The Transatlantic Divergence in Legal Thought:
American Law and Economies vs. German Doctrinalism” , 31 Hastings International and Comparative Law
Review 295 (2008).

{98) See Denis Waelbroeck, “Michelin II: A Per Se Rule against Rebates by Dominant Compa-
nies” , 1 Journal of Competition Law and Economics 149 (2005).

(99) Ekaterina Rousseva, Rethinking Exclusionary Abuses in EU Competition Law , Hart Publishing
Lid. , 2010, p. 173.
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BEXLHN—REWSEANRNBENA TR @ FRANERE ..
BA(RERSE). EXIRNBRRESFERE LB, BB T RERH
B, ARMNERERUMAELHFEEYRMBR= - BF B E UK
3, (ordoliberal approach) WMiAHfR , KL EER X LT HBEFMENH, HR,E
BABASXERRE BRZBEHAERNEFEHZTRE, RETHS
HWEABRFN. EFEUN—-BHE RERNXEETESSHEINESRE
S FHHXBARAYERATGEN, MEFBRUERN THRIEXMEW,
BERREREFNFREFAHMH TR IO

ASEEBRNE, FAKEERMNHAMNEE, £ Intel B L HMRZ L4
ERBTHERHE HEMELRFOHMAE, SKEAR, A AHMHEN
HERBRTEE el WAFAMBEETARMETHEATS, XMEKBRE
SRMGHRAMAF, JFTC RERAEFAH, BRAEX A X R KEH
MELFEERRASEAL, W KFTC SR E R T Intel B/ F, BTN
BEASETHELAEDH N, X8R o TIRZNERERAGTEOREE
B)He Y AEMENLER,XIFEERRZHEEREALEFERN
BB, BOMIARRNE, BARTBIRSEIESE, EAEX LBRTRER
Y EARBRTHREENFEOAR, A, XEFREENPBO 5, 20T
FEBE GHERAE—, TREENKE K E R R 2 F2 % b K& B
%" (deterrence) . “ R \” ( compliance ) 5 22 Fl 2% T 5 25 19 i £ 9 J 38 2 FL X 43
MERA R PEXNTHRNREMACEORE. A, EAEEANE,
FYU57E AMD 3 LS ZME , 7E 1996—2006 4F (5] , Intel 1) 22 W F 18 R
800 12, B, XEATIBBAX—AHNZAFEEERZE, IFERBERA
BERBRENE, IS MRS BART 200 2T E 19

T

REHERRENRZGEELERFES —SBE L KER, LS E S
HETHAYLE (NTA, HT B KA HE DR, 1995 ) , BEFZSFENREI

(100) Philip Marsden, “Exclusionary Abuses and the Justice of ‘ Competition on the Merits'”, in
Ioannis Lianos & Ioannis Kokkoris (eds. ), The Reform of EC Competition Law: New Challenges, Kluwer
Law International, 2010, pp.414—415.

(o) HEEESRAXTHENAEEEOHR, ERASHEEANE, BHFRERIRFED
78R, HP #d OFM £ f=& Bl XK L AETHERFBETELEERE.

(102) See Wouter P. J. Wils, Efficiency and Justice in European Antitrust Enforcement, Hart Pub-
lishing, 2008, pp.49—67.

(103) See Russell Zimmerer, “ Antitrust Issues in the European Union: Intel” , 42 The International
Lawyer 1199 (2008).
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. FTC EJ% Kovacic 1§ i , W /LB B .0 0 7 TRERTRS, AR L2 3
ZMAERME W, N RKENEETRPESE SRS
=80, Rt A EAE B B RREARR, kS5 R AR G
B S A BEARR LR T AT HEAEE A R wWE XML H KK
MEERREREEVNANREL L ZEENMSH,EREHELHTERE
MEBURNIISE. REAERAEN S, “5IAEENER BT FE2H
AT H. BRTE MEEERERERMEL, REMNEEABORX ZEH 40
BRI E A" (9 XEERIAAS 82 ZMLHE L, AHEAEL DTN,
BRI RMEN/FMUREAXNESEE RMRXZEH T, 2008
#,XBAERREGRAAGT(EREE)E 2 ZRE FETHI(BERE
B BB RS, FIBR A5 82 AR AN, HRAHLNTHBEER,

FEHERMY L, W HARET H—, X Bin R A PERRERE
3 8 ok AT B R BT RS 2R ) , T K R R AT R BRI Y R
EEBOREIRE, oUE 5 T 2 I3 23 0% 2 ) H iR s B e
HIBRHE 5 & R R IRGEIASERI AR E, 5 — , 5% 5 54 7. T Sy, £y 1k
B R MBI SR, T Bk 3R E 6 T By 1 R , % A £ Ein
#58 =, REA v EEROR P R AU SR, i Xk 58 A B R
5, REXN TR EAR R R RASE, TKE LR ZRERARR KA E
i 536 i, 3% E R T S T AR , 17 K B B

Kﬁ,ﬂﬁ]*g,#iéﬂﬁ%ﬁ%ﬁﬁﬁyﬁﬁﬁﬁiﬁﬂmﬁﬁﬂ@ﬁ
CRTRETEE KA &K, SHRA,GFENEGSRK, HERREA
BB BHUEE B, L FFELUNARZEAMERRTLENBEER A
BXBR, 5 ntel EERRAEBLA TR AL GRA, BRA B0 % AL
WEEE KRS BE R BB R T HBOR , B0A S BT 2 W7 3 6 i 4
L .BRE4WRRERTER,

BBHTMBEMBEES XHFARTHERE, AW ELR B ENEEE
HHE AR EEERESEEN, REA L kA FIC U AREERR
A5 , (BB IR B B B 7E 1993 4E Y Brooke Group Lid. V. Brown & Williamson
Tobacco Corp. — T BB E B (I /RBE) 5 2 %Riﬁm?ﬁ?‘ﬁiﬂilﬁ%%o
EREBUI— T rEHH B, 2007 £ 1) Weyehaeuser Co. v. Ross-Simmons

(104) William E. Kovacic, “Competition Policy in the European Union and the United States: Con-
vergence or Divergence in the Future Treatment of Dominant Firms” , 4 Competition Law International 8,
" 11 (2008).
(105) See Alden F. Abbott, “ A Tale of Two Cities; Brussels, Washington, and Assessment of Uni-
lateral Conduet”, 56 Antitrust Bulletin 103, 129—131 (2011).
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Hardwood Lumber Co. , L)} 2009 4Ef) Pac. Bell Tel. Co. v. Linkline Commc’ns,
Inc. BN T X —H A L [HEFHEEE T, Intel R4S R B8R LT
,ERMTETHRENXAHREZMMESE, AESTNHEE L, AR
f) 2002 4E ) LePage’s Inc. v. 3M, Minnesota Mining and Manufacturing Co. 23
FRRBERAE, ZEHBXEEF WERHMIE, SN Partrick Greenlee and
David Reitmar{'™  Daniel L. Rubinfeld®  David Balid'®  James A. Keytd!®
David Meyed!!l) %54 MR A PR BRAD, EABAEERHEESA
BPLIRBERNERENIZ -, EF AKX T, Cascade Health Solutions v.
PeaceHealth — R, F JLK EREBE 1T TH IE, BB T RANERM R A RS
HEN T XERNER, IR KR & 42 4 02 58 LK B BB 2010 4E 49
Allied Orthopedic Appliances, Inc. v. Tyco Health Care Group, LP — R ,Z R HE
BET8®EBRMEEROTHMETNARZEMZHEROEE D B
 ERERETNNRANAREE, B SN ARE SN BEL2E TR
BB BRI o XA e Ny AU B B AL B, 58 o R R AR B 5t Z (R 3R
& AP —RmBE—H R RN ES IR TR .. XREFEEREN
ERMTEHENE, A EREK Pate Frif, “MEAMBRIT MR LR
— e FT R PR BRI . AT — R, B Bk B R T b X 2 o B 2
3, U BT RFERR R A ZE NS, ST BERRR

At , &4 AR L R FE XTI M, H AR E Intel RGEFHZEH LA ZW i
A, Ar i R (OEM 4 7)) BBITNEERS BB —-BWEEL, E@x

(106 See Herbert Hovenkamp, “The Federal Trade Commission and the Sherman Act” , 62 Florida
Law Review 871, 886 (2010).

(107) See Greenlee & Reitman, “Distinguishing Competitive and Exclusionary Uses of Loyalty Dis-
counts” ,supra note (44]).

(108) See Daniel L. Rubinfeld, “3M’s Bundled Rebates: An Economic Perspective” , 72 The Uni-
versity of Chicago Law Review 243 (2005).

(109) See David Balto, “LePage’s v. 3IM” , National Law Journal, Aug. 11, 2003.

(110) See James A. Keyte, “LePage’s v. 3M-More Questions Than Answers for the Lawful ‘ Mo-
nopolist’ ” , 17 Antitrust 25 (2003).

{111) See David Meyer, “LePage’s II: The En Banc Third Circuit Revisits 3M’s Bundled Discounts
and Sees Unlawful ‘Exclusion’ Instead of Above-Cost Pricing”, Antitrust Source, July 2003.

(112) See Mark R. Patterson, “The Sacrifice of Profits in Non-Price Predation” , 18 Antitrust 37
(2003). See also Roy T. Englert, Jr., “Defending the Result in LePage’s v. 3M; A Response to Other
Commentators” , 50 The Antitrust Bulletin 481 (2005).

(113) See Hovenkamp, Federal Antitrust Policy: The Law of Competition and Its Practice, supra note
(37), p.403.

[114] R. H. Pate, “The Common Law Approach and Improving Standards for Analysis Single Firm
Conduct”, quoted from Ahlborn & Bailey, “ Discounts, Rebates and Selective Pricing by Dominant
Firms: A Trans-Atlantic Comparisen” , supre note [36], p.102.
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B TS KR R R B WA X 3o, 454 FIC X Intel 3538, 2 E 2%
R ABEREILE, B — 574 T XL — B 0 R AT, B — 2
HILT EE XM, EEHARE T HRBHMETFRAMM. XBEE,
HABTURENEAFE:B—, BRI, RERZE S HFNTH, B
BRLEBARSEEN, ERNYEAL BN ERFR, SR LRERTE
BT R B AU BLE N LU, B (DU A S 2R3 4 4
—MERBE I, REMQE S~ EER, RAMREERA RS HAZ
WA, 57,10 FTC MBI ERH 10, ST N R B R T (HAH S
FRLWNE S AFMEHFRATRLG N, KEF L5 RN ERGHH%
ERERTREWEEREREYES k0 RE, U2 AR 2R R RN
o $2, BAS el R4F, RARIT 5% R F DTN
RE—EE, B RERIFNE A%, = A0 5 — RSN
KR BRI SRR S, DERBRESFN, R, A5
PRET, TR A E S A AR ES N, MR NTAE RS, $=, 0%
MBFMFEREREUAK EERBX—HE. B2, FEESITENN
TR, WD R ST, 55 R A B R A
R, K3 LW R BT |
WSRO B BRI IARL  RA 4, EE LIS B SR
R, BmA=: (1) B L RARIIEREAFER OB, BB
PRSI , 2ol 77 BLR L WAL BOOR , 3 FLAE A A Sk 00 5 A R 33
X—BEH09 ; (2) HMEARA SRR RITRA (KRS T LROBBRE
W) o HTFRUBRAHNES M SH, 77H E 1AL RA N
R MBERBRERERMLAKTER, SHRMRMMIFC 5 LR
SEF= R, B A Posner Ik , 40 11 B R — A3k B G 2 A UM, S 2
SR FE K R T T AR o A TR 6 9 LR AE RO, T
TEBML K B A SRR B0 2 W 28K/ (7 B, By BTA SR B, B
(BN RS SR RS 88 B R 4, R | T SR SN R R — 52 8
B, B R R R LB S RA, BHLERATERFR
RBE—5E 00 FEE I B A E 688 R WO, BB R

(115) See D. Spector, “Loyalty Rebates: An Assessment of Competitive Concerns and a Proposed
Structured Rule of Reason” , 1 Competition Policy International 89 (2005).

(116) See Frank H. Easterbrook, “The Limits of Antitrust” , 63 Texas Law Review 63 (1984).

(117 See Richard A. Posner, “Vertical Restraints and Antitrust Policy” , 72 The University of Chi-
cago Law Review 229, 240—241 (2005).

(118) See Timonthy J. Muris & Vernon L. Smith, “ Antitrust and Bundled Discounts; An Experi-
mental Analysis” , 75 Antitrust Law Journal 399 (2008).


黄雅冰

黄雅冰

黄雅冰

黄雅冰

黄雅冰

保守：偏原始的经济者自由，一味保护自由与权利


270 LRZERTE

AWM BIT B LA K TRAR, B SBRANEEN, NRAEUERE
EERESRFEIHM SR, NLYRTFAEMN [, H % H5 5 R
HEHAT T ARERAEE , RUAFTHHRA LU= LB REF R
2 A WA EHHEE T HAR , A HEA IR LS, 3 = e 1 40 45 0 7T B
WA, 7 5 AT LBH 1k A (20
HEBHFAREANE LB MESEREREBHRAITHRL, B
PR B3 0B IR B PFE B T Devlin #1 Jacobs, ffi fi] & Xt Easterbrook &
BEENTEREBRREA—-C(REXZHEFRT) EAKTFRERREHRR
OB, RN Y R AR R AR AR R S, T —BRIR AL o R
FRAAGHEAN ARERFOT T RURSHABEARERRA, i
oA ATRER LT LR S WEEEN Amaaa R . —Eik.
HAHEPRERRERRARES B THRES EHREA. hi18A, BR
HAMNYEFRELGEIEEN,BEARNEET AR EREFRRFH,
EEARN Y —T14], BT, BT, AR YR HEEFENMESF
e B — AL (12
REREZARRAFMEEE Ll NERE A, iR G, =
ERBESHRID WEFZEF M HIFX WAL Elhauge W AER
R MR N S E R ESEEN, MERER THRRA LHFNEH
BES BUBLERMNESNFHORE, AEEREGE: (1) ERENESY
FARLZATHHBORE; (2) BEEMTRENFER-SHEEFEFUE
4,03 NEREABAREN SN FNEELRFESRHMHMAZNE;
(4) RABRAGEZRT BB FHTHRE; (5) RERETHELEHE
LB (6) RARESZBTRAIRGEAMBUERZEMMSE; (7) AR

(119) See John Thorne, “Discounted Bundling by Dominant Firms” , 13 George Mason Law Review
339 (2005).

(1200 See Bruce H. Kobayashi, “Does Economics Provide a Reliable Guide to Regulating Com-
modity Bundling by Firms? A Survey of the Economic Literature” , 1 Journal of Competition Law and Eco-
nomics 707 (2005).

. (121) See J. Shahar Dillbary, “Predatory Bundling and the Exclusionary Standard” , 67 Washington
& Lee Law Review 1231 (2010).

(122) See Alan Devlin & Michael Jacobs, “Antitrust Error” , 52 William and Mary Law Review 75
(2010).

(123) See Greenlee & Reitman, “Distinguishing Competitive and Exclusionary Uses of Loyalty Dis-
counts” ,supra note (44]).

(124 E.g. See Eric Rasmusen, J. Mark Ramseyer & John Wiley, “Naked Exclusion” , 81 Ameri-
can Economic Review 1137 (1991) ; See also John Simpson & Abraham Wickelgren, “Naked Exclusion,
Efficient Breach, and Downstream Competition” , 97 American Economic Review 1305 (2007) ; Can Erut-
ku, “Rebates as Incentives to Exclusivity” , 39 Canadian Journal of Economics 477 (2006).


黄雅冰

黄雅冰

黄雅冰

黄雅冰

黄雅冰

黄雅冰


BRCRBRZH _ 271

LIWE;(8) MEXBAETARTREHEY, MEMED fARE—F=8
BWEFIN MM TFMRZS , MRS B RN EARESE D &
AL A B % H 5 Brennan, Brennan AN 44 48 BB A I A S H:
EN BT X—FEREEAEPRXRZFH, BB BER N YR TFHHH
5, AT B AN, EEREBAGET MUY EHERTRE THE
WH(LMBERSETE) POME. RERENR,“E—  BREREAH
HEORER THSTHTORARH; B2, HBRANE, RSN FLHIA
ZLFBBBHETE” I i Nicolas 32 IH 48 LR IT MAL M A4 HI#:
EM HY TGN B RRE, R R RS RE =R, B
FERZHRE F— BEESNEHTEEN=SME KT2ESVRAQE
] 38 5 [ 58 AR A A 38 0 R 4K (incremental cost) ; 88 =, MR BK T ESE L
WHRAEE TRHEMEA, ZRAEESFCURSEFMEEEBEERN;E=,
ZN VAN REBEFINENBTERA, RZHFRID BHEEN
RUARELSEANEIREAAF, RUEE—-BRAUT , B FRENT I RHF,
HIMRELERZEABBIENIFAEERH N EOHHFT R, UM SREL RS
U LSRR IEAFNMB MR R, RABERTLI 28, XTUER
RKEMEERN—FirH D

Lande # Bt F T Hovenkamp DI R B H X 2K R A, AN EAEL
W TR RATRRZ LERE, BRREAEMN: (1) XEHEFTNTHE
RATESW; (2) THHRBRERBHTNED THEFEHKBE=HARY;
(3) HIEMBERWEFIEREE L ERTAEE; (4) LU FERSSE
f EMN S EAX—FE;(5) EFHABRREFNITNEBESE R, ¥
FETEAZHBRE, R (1) 2 IEFE ARSI R KBRS 2N IR
M AL AL 9 “ B0 5B B [ 17 (first dollar discounts) ;(2) #HF&MITHMEE L%,
HERZFMFRIHTAELAN TREENNRBARA, #HTTRA-BRYOESF
HEMAN;(3) ELAHAHRBRITNMUREATHAEANYBETAE, BRI

(125} See Einer Elhauge, “How Loyalty Discounts Can Perversely Discourage Discounting”, §
Journal of Competition Law & Economics 189 (2009).

(126) See Einer Elhauge & Damien Geradin, Global Aatitrust Law and Economics, Foundation
Press, 2011, pp. 636—638.

(1271 See Timonthy J. Brennan, “Bundled Rebates as Exclusion Rather Than Predation” , 4 Jour-
nal of Competition Law & Economics 335 (2008).

(128) See Nicolas Economides, “Loyalty / Requirement Rebates and the Antitrust Modernization
Commission; What is the Appropriate Liability Standard?” , 54 Antitrust Bulletin 259, 277 (2009).

(129) See Thomas A. Lambert, “Evaluating Bundled Discounts” , 89 Minnesota Law Review 1688
(2004).
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BR—MEFEENAN [0

EGE R EWE LA Hovenkamp HRE. HiAR, AR FMHES, MY
EREFEEMIRE. X Posner 45 B A HE LAHA E B M AR, M IA N RT AR A
KGR RARFERA A —SREN YR MREAAZR, GH:
(1) REHFEFNR EERNTESN T, WRE, X7 HBENL 2 0 5 R
EREFHENMBZ L AARNERNNRETHARSR P RERE, MAFEE
S B, A R AR AN, S E T U A S MR 2L MR
FEEVRNBENESNF NYEEANRTAR AR  IKERERD
HFAREERELES, MRARES, ZENEEER T HRFRRFHTEH
A NMRAEERTRANEE EARRMREETFREZT SN Fir k.
(2) RBEEFNREMEN FRECEARDEELT, 3) REFEER
SRS R RTE N, IR, SELE, KRN YRALER
FIRAERAHEMAEL S Y BB EEBH R E Hovenkamp W I, 18 Hi 18
BIMIARERE, YR ANER, RPN S HITEITNEA—ERRES
B, MBEFMERTHRAN ANSHEERERESN , FXSoHFESN
FRETEN AMBHHEFREENFA—EFBERAZBF O TR, RHEK
FANEPIEEIE]: Sty

FRMEAELERELSBPBT KB, Muris F &1 HESB LR Z2H
B4 % R 2 (Antitrust Modernization Commission, AMC) &1, “ & it B#%
RN/ BWAR,FEFAFTMERE, HIZAA A SBE. mREE
R BB ERA (TRERE), WERE, MRERBETTREHE,
MNREREEFTSBAGEE, RAERKRFREEEA ™5 REK K
FAE" [ XMWEERE AMC s+, RARNBE=ANRE .4 2FE
REW® LHORE, “ERENYRAZERGFERRERANMBERREE
B{BRBE)B2 4%, HIEWHER(BREER)E 2 X, NYBERFEIEAT
FIER(URE2AASHEMER): (1) £ MNFTATMRE
FERERBSHESHRUNE , S HERRS T MR TS M #
MR ZS (incremental cost) ;(2) 5% AT BB GBI & T LAAME ; (3) 44T
MABEFTEELRFARERESER". AN, ZBZREEHTRER

(130) Robert H. Lande, “Should Predatory Pricing Rules Immunize Exclusionary Discounts?”,
2006 Utah Law Review 863 (2006).

(131} See Hovenkamp, “Discounts and Exclusion” , supra note (43).

(132) Vito Auricchio, “Discount Policies in US and EU Antitrust Enforcement Models; Protecting
Competition, Competitors or Consumer Welfare?” , 3 European Competition Journal 373, 408 (2007).

(133) See also Timonthy J. Muris & Vernon L. Smith, “Antitrust and Bundled Discounts: An Ex-
perimental Analysis”, 75 Antitrust Law Journal 399 (2008).
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ERELBRN, MREFF=R ANZHEOARENR TR B KFHT
BEA, MASFEERZREMTE L Wi vk Hitns
(Price Allocation Test,PAT) , i 5| & T A R 8% HEMITHE 1
 Hovenkamp ¥ R ZWiE: AR ZR WX =AEH B (1) Hinxk
B (2) #M2;3) RESBRSN Bk —S8E T ERLFEHHNIFE,
ERREFR:(1) BEETHPRTERERUMNF AR FANZIE
(RXFERTHE) , HARLAAHSFEYRIBE, (2) HERAERHE
WESFNFE BEEFFUEBHFTE S, TELEBEET,AENRSTH
EM AU ER 2T & F B4, Hovenkamp fFREMA W X H L2 R
BMBETRATMREFERZESNF. ) SEWREMBREE LT R
FRE AHENEBHEEN, FENESHFNETRRAT(BREIRSE) R
FREHAFNTE SEREESAS, D EEEBUE_RTRTRENE.
(4) BEHFBIERFEABHRARA, SENEZNF, WARIEHE MR
HBAMVHHERAEE TRASHT RN FIHERNE, DRI VN IEY
M,

HEABEBNMARKE F Crane, ik, i 5, SRS X
MEFRWALML, BT RA M —EEE 7 FN, GRS T i EEE,*
BFTC X3, IRBEFNFHTHRBENENFERNOEEHGERENH
BHEAM O XR—-MRENENRET RS ERA T HE BN =SRN, Ko
£ Intel R4, Intel 355 83% WG H B, BAEET—MBRITME R+,
ARLEE TRk 83% REHBBE TR, Xt Hovenkamp #47 T [
REFIHETE, XF A TGO SR ESFEC A M8, # B IEY
A MR THER R, A EL A RN T AEY Rmil, 8 R il
REFBNFERTNAE BREEATRENTHEHWTRE LHERES,

{(134) See Antitrust Modernization Commission, “Report and Recommendations 99", Apr. 2007, at
http : //govinfo. library. unt. edu/ame.

{135 See Lindsey Champlin, “Nathan Chubb, and Anthony D. Peluso, Two Watersheds: The New
Case Law of Bundles, Rebates, and Class Certification” , 17 George Mason Law Review 927 (2010).

(136 See Erik Hovenkamp & Herbert Hovenkamp, “Exclusionary Bundled Discounts and the Anti-
trust Modernization Commission” , 53 Antitrust Bulletin 517, 518 (2008).

(137 See Daniel A. Crane, “Multiproduct Discounting: A Myth of Nonprice Predation” , 72 The
University of Chicago Law Review 27 (2005).

(138) Daniel A. Crane, “Mixed Bundling, Profit Sacrifice, and Consumer Welfare” , 55 Emory
Law Journal 423, 467, 481 (2006).

(139) See Herbert Hovenkamp, “Federal Trade Commission and the Sherman Act”, 62 Florida
Law Review 871, 888—893 (2010). See also Herbert Hovenkamp, “The Obama Administration and
Section 2 of the Sherman Act” , 90 Boston University Law Review 1611, 1651—1657 (2010).
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FlEt, & T8 A BLR “ BT 1 K,

BMEENSE, K FTC RA(KBEREZASE)E S FABHFL
THBITH” RS Intel RUMYT RER  ZRELR—-AFHTEZHE., BR,
BSRATHENTHRBERE 2 £ 2R HANNBEORERER
HEEBEMIEAMLBHN, EZRZH X KA, MIET HFE, FIC £ Intel
REFEFX—HN, BRI REER, A5 IE B R A B8 ] 258 0 R
ANFRABITHFESRT FIC EZHBH,FTC —HREY KILMA, 20 4
0 ERUEX—BERB THREFENBARH , FH-EZI¥RHHIE,
X —HRNEBREARNEE, BELCAEETES FESRERENER
PHdER B R E, Ei, FTC 7 Intel A2, B ERA YR MKER
# 9 FEMER E, Hylon BB EZHAWER , FIC RARA LA LA ST A%
E4THE Intel, RBHERBAR BB RN T, BN TRERQOHRE RN
EHENARPEM ARAILENERUSR, B S5 KIHEARERY FTC,
“RAEX FTC X% 5 ZARTFHREANNELA SR T, ZR ST LUENSE T #
WFFRMERAB T HAM - Intel —RBWBHELEE B (BTFES 4
FE) N, B, BRAE, ntel FIABEFHNEFABRUEFANERS
WO AT FIC RN TREMERTRAE -~ BREMYANRE, ES
RERE BPAETHEIR N EASFEE - FIC AN YRTEERED
B EFNREESEHORER ARG 09

BMAUMHIER B F Crane # 8, ikl FTC IS 5 £y APk, EK
ZWABABHEN BABRAXNBEET AR T L EERE, GEZEEST
Marbury v. Madison —%2R Ut Y5 R UL 2 [B] 9 04X, #ETI AL PF FTC Z R Rosch
AR . (1) FEL T etk . Crane #1F Rosch WAL, /5 & $2 1 WUEE %
WHHAN Y EE - ER IR ZHEN Y RPRESMERSE" . Intel
MRBAERARSFWIE, FATR, BHFREBIER AMD B K2 X M,
(2) Rosch I\ MBI EAZAMBRERZBHMNNNE FRARRME, A
ERHTHEBENEHEE, AT HKERSE 5 K, Crane WX FHWEZ 8B

(40) FTC v. Motion Picture Advertising Service Co. , 344 U.S. 392, 394 (1953).

(141) See Robert Lande, “FTC v. Intel; Applying the ‘ Consumer Choice’ Framework to ‘ Pure’
Section 5 Allegations” , 2 The CPI Antitrust Journal 1 (2010).

(142) See William Kovacic & Marc Winerman, “Competition Policy and Application of Section 5 of
the Federal Trade Commission Act” , 76 Antitrust Law Journal 929, 930—933 (2010).

(143) See Keith Hylton, “Intel and the Death of U. S. Antitrust Law” , 2 The CPI Antitrust Journal
1 (2010).

(144) See Justin Whitesides, “The FTC’s Competition Policy after the Intel Settlement” , 9 DePaul
Business & Commercial Law Journal 555 (2011).
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THEGBER. (3) Rosch A NN FIC U ZTTALBEE“ BUFHHL" WA
R B, WA AR AT A B b R B T B AR vk, (LR 5 4R AT LA X ik
KATHHFTHE, Crane IHERHAREFET(RRBIE) S 2 KU RUE
REWA, XHABE(EEREZRL)S S &5 KMEAEE, Ao, mR
B RARGEH R E RS BEREAR 2N % NEY,FIC H R LA
MR EMAI, (4) Rosch AN “HM"EHEE,M—BERESHEREE)
B E I E A B AE AR SR . Crane JUA 0 20152 4 vk 1 0 AR M T2 2%
) o EWEN,FIC SRERASMBRERFHAR? Crane IHES S KM
( } Fib,FTC 7 Intel RPER T 6 KBEM: (1) FEERBMCHIRB ) R
T BB £,2) REAKFAS RS AMREPEIIES £,(3) REEY
CORE REERRMRA RIS S & (4) FEERERNNRE ZAFEEERX
SRV RMRAERESES A(IAERRZHENEAESESHRR); (5) R
S BEFATRERATEIE S K (6) REAFRARIUKF ORI+
AL, 55 &
b, HSARE LT R EREE S, BEERERRERRM FIC 7 Intel
—RPEAEBRINTREN, X BRI FES (1) FE%%, 05
Intel , $8 R 0K I “ SR T A0 F 7450, AKX 0 B 2 1 B RS Intel )
BB (2) FIC L RKAA R, RA T “ 8407 £ X R E X W58, B84 iE
B AMD M3 TH4;(3) BALENRENRA RRBHAS. HEBA R
W, A K Intel BOBATT S0 B O SN R 30 E R A0, WA R RN 2
EWBE, FIC RTE 5 KIEERS R, FASBRALE LK,
“% R & Intel 353, 10E T HER B b A0 BASE R 602 S I5E" 0
LEXREM RS2, FTC A E W7 Intel 4 b 7778 # 4 1, Rosch 7
FTC 729% Intel B 38 i R IL , AN R R 54 (AR B 3545 2 KA S5
BROEVES ZESHM, MATERELES, SREXE S AW
2 2 UL DA B2 T BB BB ST S 3 FTC BIRVRHEAT T 4047, “ IR Intel BB 7
WA HELEBSRETE, & RRRSQKAER SR EEIBARE
B3R B X B2 75 Brooke Group 5 A #7 2}l Intel BB MBEF T — 41
F R BEHN Intel BF LK Y158 0 R - 25 B 7 BB B R 2 P 00

(145) See Daniel A. Crane, Predation Analysis and the FTC’s Case Against Intel, University of
Michigan Law School, Empirical Legal Studies Center Working Paper, no. 10-014, 2010.

(146 See Daniel Crane, “Toward a Unified Theory of Exclusionary Vertical Restraints” , 84 Soush-
ern California Law Review 605, 650—653 (2011).

(147) See Joshua D. Wright, “An Antitrust Analysis of the Federal Trade Commission’s Complaint
Against Intel” ,George Mason Law & Economics Research Paper No. 10—27.

(148 Coates, Competition Law and Regulation of Technology Markets, supra note [38), p.73.
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&F F 8 Brooke Group R th By4n ¥, & X R 45 H A LePage HItR s - -
IR BE A LePage i, Intel A MK RALE AR ZMFRATERR
ZWrik , B LePage B RS ITHLLBE, BV T T B R 2 W H 8938 A
TTHNYRERFAGENREREZN - EF Intel WARBMBHE , T HER
LT (pay-for-delay) fT HERE LR, HEMRAEREY HILFEERET S
HLE” S :
EFREEEHERT . FIC Al Intel HABREXEZHERT . XHR
REAMMAL AR HEF ZEEEETEERFEMELN(HREE)
BTN, 5 FTC WIRB A% 10: 1.0 T X7 35 Ao A il , gL
FICES S AWML LIBBTT ¥, ZPEEE LN RER, EREE
L Intel RGP PR HETIGE LB HENHE T, X B EE b MIER, 5F
BERSGEL  RERM(BBARZASE)E S FNBEFIAEHARAT
K—Ho X Intel 5, KERBERFHNF=R ETETH, WABHRT H
HXF, ABLRENT A FEENERE, REARSEEER, ELHEM
BARFICERFR LY BT RENENEHER. ZETAAERFERBHNE
ML RERE B 45, FT DA Intel B9 RBLPE ), IFFRBERE L LILERLSEFE
B, Eov IR A RIEPHE T RABEA S, AR RERAELH.

i, pE

5048 .28 . 0 AAEEAR, RE el YA B THARY RREME
ERRFPEAH, AEREFERMANAEHRERA R, X—HE ARB
THERZHEERR L EMERERNFS.

FEORZESARLERSNE. 26 TN EEMELCHE, U LEHF
AHEEMKRRREC BMHEFAERNTBR O ANEEY, WML Tl
METSHR—HL"WERERABRNRIE“S=2%E" 9 PEREKE%
BIHE, REM 1994 ERITHER, BEBMA WO TTEKR T EEZHEEL
ZE, ARG PHELR L KRR L S, K, MEkE—R
KRR ETFHAMBEEDS R ZHER Y T H . RWBUFRD R ERA R,

(149) See Paul Jones, “American Antitrust Jurisprudence Applied to European Commission v. In-
tel” , 7 Brigham Young University International Law & Management Review 52, 69 (2010).

(150) See Daniel A. Crane, “Technocracy and Antitrust” , 86 Texas Law Review 1159, 1207—
1210 (2008).

{151 See John Graubert and Jesse Gurman, “The FTC/Intel Settlement: One Step Forward, One
Step Back?”, 26 Antitrust 8 (2011).

(1) BEAPK R NFSTERBNENEM———UT O W AFWICHER B A
RHH” , B(PEEKEI001 F£H 11,
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WA Z RS AR ZHT R BTN S R WL RERA 4
SHMENRSESGERZLERAERANAR, BR T 5HMEERAEBK
%R AARAR, Hob, B TERHREZHTAREER BXANREEE
RESHE  ARBRELESEH TR BRENZERPESTENR,+E
REHHEEZWRATHRENBRIE, RERSEHRBERIE, —Hi#A
BIBON A R ZWTE S, B PA VLR & R B X s B 4 b il
%, CAH M — L ROt ST S R X S £ (159

EVERH P EERAHAEFERZEE 5% AERAERIE
REOZELSEPERER, M ERBU K E RN T &S WA KK, %
FRRLEXMEERBRA, BR TR Z KR 7 Pk L% A R AT 4 6 i 7=
EMEEN—BHNE, EXREE, -ANZRRAMIR, ZRRRR HR
e Bk BEMIRLE BAFTH-RUNEEAE. XEAEKENFERE
FERA EEANESARREFNZRPHERAL R, Intel REBARHS,
BRARELHFRFIZXRE,

BARD) Intel KRAFT N, MEKEKERNE, AR T 2N B EENBEAST
A, FE(RZWE)REAEESE 17 £, EXDHRET AFH8 . HFHEE
M EEX S BMRXS EEREAXE HHENE. RERX, e RE
KERMRZREFEN, HPHAFHE ELXZHARENKACEY,
REAKMEERRBQPERFE, RN, ZRQRRFKE 8, 8A R
RAEREFZ L, MEARMTHEA, EXHELT BEARERREARE
Bk g oME R Bin B RS - RIERERMOER A RAKBANA,

BK Intel REBTHERZHEZ THAER  FHERBHIER
REMGRE. B, ZETHTHIRBMRE RS LHERNE HER
EHMXG &N RERBHEB B2 EE & AMXTHEH K Hib
i, XREFREGRE, BN REERT, £ MLRZEARNRES TA
B IR R, TEREINRZ BENITERS,JLFRA T
NAXEREENEFEN KB ERX &K, HIK, MR RZEERH
EEITEEIAE Intel F4 LR H I MAMHNE ETIE, AABRERAR

(153) See Yong Huang, “Pursuing the Second Best: The History, Momentum, and Remaining Is-
sues of China’s Anti-Monopoly Law”, 75 Antitrust Law Journal 117, 121—124 (2008).

) FAMIAEFEFRBEARLA AR=ZRERAENEATRA A SRR E(RID AR
A8 BYTBAHRNEEARLAE . FERA(RAT)ARAAFELRFMUAR, LT H
XA R (2010) HRYFH 37626 BHHRF LR HE - HEARKE(2011) —hREFH

12237 REA RSB,
[155) See Yong Huang, “Pursuing the Second Best: The History, Momentum, and Remaining Is-

sues of China’s Anti-Monopoly Law” , supra note (154], pp. 126—127.
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X5 BRENETUER, MEPRNAMMEEN  EL Bk " REMEHRY
W B= FEHXRBHE NERBZEALAXBTEBINYEATAR, RE
BEPHRERKBERRENN, REANNNERTEAKMERSE 47 4,4
PEERYCBENE NE B EHHT 1%—10% BIX. L EREZXH
ZR,UEPEELA TR IRE ARZHEFAHES , ME—-HEIIHER
MR, XELHAFBRAL TX—-FXHTHTHRAZSE.

EF IR ERE 1993 EMAR(RFEYESE) PEHMNE,
ML ERALE, NOGREAAKR EXNABRTHREYHEKE, EXERESY
TFREMHYTELORE TEETES HESBEREREBASHEY
HirMewW,  EXAHRENTHEN . =Lt AR ESSETEarNER T,
EESAEA  BRETESHREER, KPP RRASFMITH, HRE
AARGEXE BT ERABREF THERAERAZHANXRZ L, B
NBRAEFEHMZERZE HEFBSEFRHZANXRAZELEARE, X
FhE k&M PR N EAR, EMXE W # AT RRGHELNBR, —FE
RENRENR—IREENXENERENERFILE, A REBE.,
WAL S L ERHTRE ERRIEE XBEME A, EMNETAF RPN
HEA  FRBUEAUABRNIEEES o, MEET ESELFTHAEN
P B —HE,MEETERFEBR TRESF A SMREBRHX,

XHEMBERTHHRFMEES ARAHREBAGRA, ERNTH
BEREL L, B EEER B R AR SR FATITBAN,HEAEERSTAN
b, WRTHAEET AR ZHEANESE, ATHEBRRIIERIES
PIEVLEZ —HBRATE , X— T HACRBESHED , AAENMATIR, B
WA R, R REBITHARE LS. FELEH
BAEHTIREZBIAE N “BLER"—FE NYAG B E—&, RE
HMAFRAPEEEH BRI WRA, R EE BN IR EEA
FATANCEBMAHE HEMLT., ZARENEHNE SHEE KR 60%—
65% ,2005 SEFEH A HRBAFE, FHNEZARNHEFB (BENRML
AURB LR R ZRAT" A EZRHH”, AR T —RI W EERM
ETERRPEE, AR EEN LERE NERE BRFBEGEEURY
IBEMEEN TR, A RBNARBARTEN, TEEEAMNTIHRULAH
EVBNBER(EAESTRE)E 6 FTLUATHAN, BEREILFETH,H
ATIEK20 oG, R ETFTRLEE REFEHRSBUES ARREE

(s BB RMEATLLAT BBAEH RUTSRMT", RTHTEEEI2007 F
1AM FEREXITHARESRERBRK,
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2007 £ 250, TRIARI TR EMB M AT S XA, RARA RHIHBE T
BRHBEE Intel HEE . HEZRWOLAN TR, EEMUETRFRH+H
A 3IEE R (common carrier) XL F M =E K, MIERTRERFNER,

ETRFLRNRERA, BN ELZHRELHE B (AN
BREFER BERE THSR EFER HERBEICE), AL ER
HRENEFREBERI N TRNKBLAARKNES , AR RN XEHHE
XAANBHBIKA4.5% KREEDERM, TEERRITAN, ZAEHE
FERM, TR A AT AR FRARKXEA(NMBTE) ERBTESFL
M EEXEGNHHLER. ERFEFFLZFULREF B, XTHE
EREH INFERRBESR;E 2, NN ELASH UKD S8BT T
MEXER(NENFER I BER"F) NAE, FRZEIT; =4
AS2HANGRTAE . 2HRREREAREE P REERAANRERK
W% ARHEH PEEEARITLE, 2HR A ERBME  RXEFFERXXY
REAANA ARER, 2HRATRAATAEEKEMS ; RHHRWE, HHN
ARIBRBMER 20% IAGHXRIXEFHOHEAR (BHBORT) AR
Fi. ERBEZ ZWAW ERHREMEN A A ARMIER thE A RRERBH
S B, TR LR G 3k 35 shat B , 170 2 o 2K 78 O 5o b o i 780 ol 6 i 117
ARANEAE R —HHEFHFHRM, REBLRREERR EHH HE
B, ARTRLER, MRAS#EARTERAUKAE, EROFTMHELR
FTHHRARNHER, B, UURBEASHERRENBERXRTHES Y
AL, BRFATHREWMIIHENBH AT ELEE,

ARLHEETS, RE(KRAELYES LIS FHMETARGE, BEXT
B ERTE 1996 FEXFA TCRTRIERLHERTHHETHE) HHHE6 &
RETHMAEM, WRAT ZAnE. BERFL, RETEMREZHFEF
ZEMAER, BREFRIEZFMATESHHSBER, WH, EZHKH?F
FRETRFUEMHBEEN B MAAHETHNTFERZAGXR, £(F
BERBNEATEREEPE)E 10 FPMAT FEXMIRE, KEARA
€, RIS BRI R E AR E R R RN HE , FER LR G R T
REHES S EEERSHMME RN, THGMERRRHRST R, F
BB EHR 25, A THERE XE(XTEESRE PRBN TR
A BB & £5 3045 AT o BE TS 452 1 ol A S A (R BB B ) R OR R T XA
LR, BETER &R LR BSE L, LR AEHEFER
AFFRFR RS AR B AT A BRIE % B b 4 3SR % 3% A LS B9 oM 28 3%

(57 WS HHERE LML EERN", R(TRTEER)2011 458 19 #.
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MR, ERRREEE S EFHMKRAR LT, AR AL R, X8
EERR—MBAENMEM. KK, ET R LMEE, AL T HERE,
(RTRUERLERITRANETAEIE S XME, “ 2EEFEHAXGTAE
X ANEER T AREREREY R, BRBELRAIMEE/NETEL
MBS HE, EXR L, X—REERHEELX, “WHE kNI &R RA
AR KBELHAR LTHTBANR"F , NT4E, AT RS ERAA
ZWAHE HERBFRIHERKERATRAERBREE. SERAFANTE
AT HERET U —E K HEE RE, 855 4000 (F@E, FR5— 6 KHE,
FEHEE— B KEREALEA R, THURANES THRENENTRETH
B/ EAL RS, MR T AL ERS® EHMNEEILERA RGN
IHOREEANR S, AEUERSEHARAZITHHNFHZERREF
MEA T MEARDTF 250 T T,3 RS T 750 J1 5T, B4 7 W 0F B Be B ik A1
WK 10% b, HRE LB H A FE—W. THBITANFEEL TERM
RAEEELD b, AR, B 5 N B K /ME 58 E A 4 1
BAFEBEHRR T iRl R 2 W AR A . XL B BT
EAMBURZER~BH, EMESEEN (R TEEE &M HEBR YD
RMBERRNERIFE4 & GREFLESCVHEHANFTNRERTIE
RN 5% ", B — R BE

B2, 5SHHENXY KERABLERAR, EREARS ,EAZKNE
TRBEXHREARTENSE AHEEAAXRET, LFREXHTER
BHEMATHE, ELREHFENBEEARERAAETL=ZENABEE
BRAA & 70 gy 2l 4 oh BB A T Z BT AN S BB R A EH A B R EXK
ERMTBEANBRAENE, NRER WG YFAINBITEEN L F.
HUBERRREE SR SERILEAR (AR ARAASBERRFL
BARYYG LRR"0Y, EERBEZHEE, SAYNEANPEEL, 45
ARSEFRSRE, WHEATHREBXBIFRER, XFHHFRBEED
“AHERRBEERGAGERAASENERTLEAR"HRED , W

s “SR|AADFUHFLEAMTHARE THS G THTEATIR", tp://www. lawy-
ee. net/Case/Case_Hot_Display. asp? RID =179209,

(19 “BHASLUESAREMNT ITHTEEHEL TR, hitp://www. lawyee. net/Case/
Case_Display. asp? RID =25563,

(6) “IEHERENEERABRATEFAL=Z£NMENEARLE", http://www. 110,
com/panli/panli_22958150. html,

o) “HRSEARILEASZS(ER)FRAFDSREERFLEAGRYHGLRR"  mp.//
news. 9ask. en/flal/ mfal/ msssfal/201111/1569506. shtml,

) “AEBRMEFMHEHRAATBRLAAEEATERHFLEGR", hitp://www. law-kib.
com/cpws/ cpws_view. asp? id =200401472365 > ,
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LUEARBHUE, RO ERLRFAER, L RS RE R (d
R)ERARSEOKFFLENZANYUSRS “MELLHERARARF
EEETROAERAFALLARYUH/RS “BAFAREEBREHFLE
ARYALRO PR XNERFRA R (XF) BERFEHQEEBRAARA AR
HREARARR™E , REEBSBATFEIRTEMMZUEFEENT
BHEVFRER.

Intel REFEBRT oI B R T 47 BUE BT Pk d9 75 b B %, B v BB
EBEMBETHARBRENFETHEN REESHENERZEE P
FRE, EMEREEREEEMMBILY EZENNTLAEMAZHH
ZR MBRESHETELFZRAXBEANAR, BEATHET, N
PEFAURAABREGENITERET ATFRESHEEHRHFAE AR
MEBENRRERENSRINEAE (EXTHLERMESTINRE)R
B—TREHTF. AIEXBREER, WECHARATESWALTH, thinpk
BEYHREMEETEENHERBEERAASESENLT, BT ULTE
FHIMBRLT L4 T, HBRABA—-KBEX 15 MEE, BAERSHEN
R, REATHNBEE I RRASHARY, REAL ButLBE, PHKE
MEss” U xR BRENRENERREARGITHAN, hBE % EBR
ARl :

HEERBBBAE, REN XN RAENEBRATFRETTENRSZ R H@
HEEE, MR RARAMGEEHER, 20005 H9BM5 A28 H
FUEERAR(UTHERA AR ARKALFIEETYNRERKEGEER
AR (UTHR%K B AR FEMMASFT R, ¥:B 2AF 8 2006 4 11 ARRR
W EHRRE RREHELHFABMEY REETRAEN G, RETE
MAMBHRE , ERAELE, BARASEIRY EHBK 12 EEFLH
WEMLRENETRERRE, BAF 2006 458 976 J 76,2007 57 5
ARF# 730 Fit. WAEDHRIAIHRENES,FERR FEERIME
W, ANEE=EAES (1) ENLEAHFESNF USTHHEN, R

(163) “KREAEKERHH AR FRADSRARAFLENZANHLR” , htp://www.
110. com/panli/panli_122963. html,

(16 “VIMELZLARAAFEABTRAARAAXRSGRMULR", htp://www. pku-’
law. en/fulltext_form. aspx,

(169 “FHFARMERRETSESRAMUDRME"  http://cpws. flssw. com/info/6682951/,

(68 “YIFFREXAB(EF) BESMEEAFRMARAARFEESHLLR" , hup://
www. 110. com/panli/panli_261031. html,

(6n “HETHUNR .ZRENEESMHREX ST 10 757, http://news. hsw. cn/2007-08/
04/content_6465216. htm ,
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REFMEARNIES,BARANIHEARNERRERAFICRER, (2) FU
RAHUBETIHRAHMRBHERE R b TOOTH RO BT RN
E)VREA KRBT EZMBERT “SERA" N #RRE"HIME, RREA
B EFHERY AR EBFEFN . HEEBAFHE, M HRAENLQHE
WHEEMEREANBLERA EERA MEFRAMRNAERH. &
B EARAELEIRT S MR HHRELRTLER TE T A RKTE
B3R ERFRMBFUEFHHEMERTHEERE, HERAEIHTE.
BAR S A RMNEELFEFLEETRATHES SRIFER, SBH LR &
BRTLERNHEENBETHER A, Bit, XidmetE, B AT UET
MIBRARNREEHRNELRETUREN. (3) FRARMERAXARE
EHMEEENGENSE, BARAELIEMFFHAKRER TR, SEREY
HERTHRE. RN, B TRENMEH, EREWI A 2R ETH 50 BHENK
¥,2006 SFZ AR 2 MAMEHRA TR, TLUAE B AARE r At 2 BENS
BRI ARBHEHEFEEN" WAELUZFROAP, RUZHELS
BB REMT RAM BT 00 85 8 5E R AR 8 , T AR A 22 4% R BT 1R A 7 4 4
BELEMBITEN.

Intel RIFWTEE,BR T LR 725 3k 0 () B 2 5b , 36 7] BB A 40 K O [ RO 2R
o) &R, Bl OEM A =5 X T WARZRRY  MEEFEPRAHA, WXE
MTHEERERET, ETHSARELSHLESR, BTARXHREIRX X
—EEXEE—- SRR, AT EZ, 85 (1) ENEE, B el S
OEM FaG# 1T AHANTENEFERANEA SRS RRUBELT . ES
MRTEMERANT BT, ZEMHART NS EFEXINAHMFRE
Bt BERIHERAERMRSNGEHNREZREREER, BRMNRERAR
1, AEFHEAY BN EHIAR =Y REMEAGRE . 2) THEHK
B, BUAHBEM AENAEN, EAERBERMSTTRHENEET.E
REWE EERH L E SRR T LR GIRE S , IR EBIEY I
R A ZEM R RAMLE L Z 8T8 WA S8R AT DRy a2
# L B M T '

OEM A7 F R  EFEERPEL L FEH, HEXBRTAKKEE
FEREFRRN. AESTEAIXNTRITANSEFAEE - Mk
B ST AN THILEBENTRNHE K FRE RN 4 TP fh 1L i 8

OEM: 547>, KL, SMAFETRAEAZ S, AR ACTERGEEOBSER AT tAF L~ 5

(68 “IRFERELVERAGHAR", BRI KERE)E 39 M, hitp.//www. hebwj.
gov. cn/upfiles/xy_coll4jcfj__20071128171723626762. htm,,

(e “REWMEADN FHILEBENTENHK SREFFERALR", hip.//www. 110.
com/panli/panli_59657. html,


OEM：定点生产，代工，品牌生产者不直接生产产品，而是利用自己掌握的关键的核心技术负责设计和开发新产品


BARAMCAERSH 283

FARAR; MBXTELARNR™ BRTAREBRERAASTHERER
FAZAERAARERFALR™ EREANFRAASERFABNHRRE
ERAFAREHFRAL R S, %Ak OEM T HRET HHNK AR
B YRBAMN EXSHREZAMARAAFRX ST IHTREERTH
RETIR P, LB IR E A A BIESRE “ De La Rite” FA = S 81T A UR T &4
PR, FE R BN T, AL R KA R B R RRIA P
BEMFELCE EA-ERTHUBFHER. LRATRAAREERT
2004 4£2 A 18 AR MR FTHERFRFUGRGETRENBE) (XH
HR[2004]48 5) BB EAME, ERMITHRAETERHAHEE, A7 e
AHRARKEE RN, AR L AEHREN . HEBRET 2006 553 A7 HE
FRAK(RTHERGRFULREETRENRE) MR T E R
B, BREN TREAMYNEEARBEAERAREANARTHENEE
X&o ZFFEHRIER B TRIBNESHEERE—MBAMR, TR
H5Ha—HSHHEN R, HIER S &R € U R R A F R

SRBETX—KM BHW, TURAETERNELRZ T, M OEM HRFEKR

TRE,JLFBERPIRV %R BT OEM KRFE S HE, Wi E>RAE
FEESTUENRERLERMERFE, XERIA T LM% R
LBRHERAR

~. Hig

Intel — 3R 5T 5 AT W0 ATV BE 0 R 06T - I A 2B SR ik ik, 300 0K 6 4R )
FTRSENN, AASEENTHFENRA , HT 2 RENT KBBEHE; A
REBRIARAELYESE AAASRBABRRREFL, XM FEHEFH
BOFSTHERE  HRARENEL, HEA-RHER SFARFEETHA
HRAMLER, RME_RZENZER LR ZNEEARKMRA BRE
HEEZHRKANZRT , HRARRL R LHEE.

ETRHENXERZHEZAKESR, LHER T Intel FHXRFRE

am ER,BUBERBARATIRAREXIRFAGRATEZLFLREIRNE
%" hitp://www. cupl. edu. cn/sites/msjjfxy_xsw/info_content. jsp,

am “ERTABHARERAASTERZERHASARAANBLHRULR", hnp.//
www. 110, com/panli/panli_15783. html,

un) “MABEERESO AL, B{EKKIR)2008 4£ 6 A 27 H, hitp;//www. cqwb. com. cn/
cqwb/html/2008-06/27/content_90815. htm ,

() SRR RE, RN T OEREERA", ROPIRR)2010 £5 5 8,

() SREE, RS LRI . P/ WML ™ (0EM) SHFHRER” , ROFIL T XEF
WOESPEMR))2008 55 12 81, MRS AL~ K. “¥s OEM HHRBNHIAE" , R(ERES
1532011 2 4,
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B OATRREMABRBRTESHAE, KANERNHE, ERALYET
EIERRFRAETRANRELRBEN., RESEKALLGRY &
Intel AYRBIZ R, BREHIAT T BA R % E (8 E 037 IR, 7
AN A R E BRI PER Z B RERKRE AN L L BT R 2
Wk HELH AN EFE—FFh—shbRg, MAEEEERZS, —FHE,
MEEAES RRENERNELERAEERE S RAS RN L TBRT
Bik; BA— T, 20 #4270 ERUK, BEERAS ST HAREER LK
BTASSEEN MELHRHAABEN, X BF LM HMALEE,
BALRHNERSN, ELLEREREFAAYFHERKT, AFE
b, Fox St EEBEMKEENRATEF AN, BLERE =ARH:
BN ESRARSESNHERBE, BARNXHE> SELANET, AFES
5 0 NI R K T T B AL SRk MR R, B B
WLUE t, ABRIEAEN, G E S EOR BRI A2, TR A
ABFISH, AR QLR M43 Intel 4 BIRITIE 14.5 12
Agzh, BLE 5ZHFRML, HENERELRAGN., —BEXE
R, RMERFRYTHNRED AECERESE, FHEXNTRLE,
HEZT EEMEREER LA ELAMNE, NEREE XN, BN
RAMABRIERBBE F, &%, KNNTHEE B NESEREATEEN
THEROORE . ELEN—LEmAN P — R E S
BEREE F IR, T AR 330 A2 b 813 7 96 % 15 60T 5 4 BT
B, BLE ERBELHHHEET 40% tEHEAETHR T RS A,
M2 T, EEMNGEER RS, B R 4% TGRS HESE =R TR,
HEBEIERRA R, YT HRENT 5% HEHE, SRAEHEETH
HEMA, BLLE, EEEEFANIER 100% GHHHMORLRETH
BEMY, MU T, ELE—LBE AR, RN AT 90% T 1B H NS
BELAEN BRAY HERSHME R THHT IR, KMNE 6%
PHBERFEBENENRE, SRR EEEWEFGY, £EE, XMW
=T B H P R ERCR AT T AT RN B MBI, B AR
R{RAELE 2 ZHEXRBLS FENSROHERER)E 2 £, ERAE
ELEERHREERSEEN, HABETEERB LU FEMELR LN
RAB——%EE FFERM AR MT N ERN TN E R, 205588

(175) See William E. Kovacic, “Competition Policy in the European Union and the United States:
Convergence or Divergence in the Future Treatment of Dominant Firms” , supra note (104), p.8.

(176 See Eleanor M. Fox, “Monopolization, Abuse of Dominance, and Indeterminacy of Econom-
ics; The U. S./ E. U. Divie”, 2006 Utah Law Review 725, 729—730 (2006).
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BRUFTMETHERTRER , BEXBAKTRETEHANKRER. Sk
MR KLU LEENERERRHEMBEGLERIARKKER T ES
RERHERESE, KRN =LRRBELRENRAREEEN K. £=,EH
AT AHEE, REAAFENTIRRNC IR T(RAL£A)FH 81 &, A
HAETER(HREEIE 1 %o B R E, BT B S B R A
WERRETHEFRATEERNEL, EARENRG P XBRT KEER
RAXMAR . MIBKMAEL, REF LT ERTARBER. TRENER
MRS REMAEREL SHYFERENER S, BAHRBEWAYRE,
REER—RBLAEEARS N, EXEE L ZHEA A FESKESEH
AXE LS. MRFERBRBENEY, FLE0RRAR T2V ESHER
2 EREERKKNEE L AESXNFRENIEE, R, BnsRiEeLRs
XEHOWT,ERMBE MK, EREH—ERAPI—BABRTESE
a7 I XF DT ERERRNENEIEATRER2EAARLAN, SR, 4
FRER - KEREFRES B HREERE, RABRM Intel RAFHFEE, 1
HEBRFMTUR—E—MERT  KEHEHHATH™  AXTEERER.
MEZT , PERNEERR T —HEBKHN. PENLEANESRE
EREW MBEAELENNREREEEMRMARRESHREARD,
ARXAURRRE—MLERBNALT R, EEELERAHEM(HRE
ENRERPE)SRERN, FAMLEZEM. B, ERREE , BRNE
M EHNZ LR,
HTFKBER"NA L, FENREZHEEI M ENNRES ARE
(LR AT BOR M, Tk Z R B KB X A M AR T TR
ARNRELZRARFHRF EZEBERFE HRAEHDN, EFERFH
FE RESEREBEERE NYAG WA REER L HAMI# A
NYAC HE LA AXBGEBERFERNKRENARE L, FAT#
ROoRBHEMEAEYESE, SMKARERALIZL, XEHFIERR
HPEERERT KRR TENAARSRHRAS AL, ER8ERE

{17 Alan Devlin & Michael Jacobs, “Antitrust Divergence and the Limits of Economics”, 104
Northwestern University Law Review 253, 268—270 (2010).

(178) See Crane, “ Toward a Unified Theory of Exclusionary Vertical Restraints”, supra note
[147], p.607.

(im) Wik “EFRAKSPERRKENEM:UAONEHBICRRZRFER A",
FIHEC153), |

(180) See John H., Merryman, The Civil Law Tradition, Stanford University Press, 1969, p. 116.
See also Edward L. Glaeser & Andrei Shleifer, “Legal Origins” , 117 Quarterly Journal of Economics
1193 (2002). See also Rafael La Porta, Florencio Lopez-de-Silanes & Andrei Shleifer, “The Economic
Consequences of Legal Origins” , 46 Journal of Economic Literature 285 (2008).
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BHE MEZT EEEATRAGAEHERBAAXRPHESKER, M
RELH 8 BAE (laissez faire) B, XWARBTHREEETFESURTH
m¥EAE RPN BEEANRES WERBYFEERE FTEREAH T
— MRV REBRESH K",

MBI Intel —NMRURE, BN A REBZ B LT RY, B —
ST HHEETHNRER ZEERTELCHTE, LZXMHEE LA
R—FaikaE ™ mENEZEMRAEEANNES, RE SEMA AR
EREERBRF—HmENH MREERNEFELURF R EL—FH
HREXEMEN, THEENER AEFEABBRXMENTLHTE, BT
AEEA EMRAZS TTRES R AR BEE UE FERMERN, TE=
BAVHEE L AEENBRTINFE L AREBNESCRERNE
o 3 E KB MH P K B AR BRI, S R B SRS B, T Ak
BUFARE, XERBTERELBENAR, WRA T ERERE P IE
REURZKERE EZABEEENTHR SO

B RNRASLR#E P E B A R %, 47 BOPLC 5 16 ) T 384K B R 1 Bk
F—BmEX, MERERT 19 HHREREEPHHEE N RBRTH
ERSENAL, AR, el RUEPEMTAR, BATER A AEREKR
BEMHEEZERBRE, MEAEMBARNENEE. BRI RREH™
BHE, M Inel RFKPRLE  GEESHRELRMA, TUEH, FEHNRZ
B EE LS AR HRERE (ad hoc) KRR, T S EPEN KM BLEN
AHANEZEN BT REA—RE, XMPENRZHETE, el REXE
ET“REAEUET"HE,

(M FHE IRR)
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